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Note from the Editor:

For international tax professionals thinking it is only their world that has been upended, BREXIT and 
the deadly terrorist attacks across the globe are a timely reminder that we are living in tumultuous 
times. But as someone said long back, the show must go on.. so we are back with the 9th issue of 
'Scaling BEPS', your one stop shop for anything & everything you need to know on the latest in the 
world of Base Erosion & Profit Shifting. 

We have lined up 3 special interviews this edition, courtesy the recent IBFD summit in Uganda - Face 
to Face with UN Tax Chief Michael Lennard, Counter-View with Uganda's Competent Authority Doris 
Akol and a free wheeling conversation with OECD's Richard Parry. While acknowledging the 'good' 
work in BEPS as also OECD's more consultative process, Mr. Lennard does have a mild critic of CbC 
reporting and laments the lack of BEPS focus on the role of domestic judiciary. Mr. Parry meanwhile 
opens up about the Panama papers infact sounding the death-knell for the secrecy based order and 
Ms. Akol talks about the Africa point of view on BEPS, something on which we ought to hear a lot 
more... 

We also get you an incisive note on the much talked about 'Inclusive Framework' of OECD on BEPS 
that is tasked with monitoring the critical implementation of the 15 Action Plans. In Expert Gaze, Shefali 
Goradia & Anurag Jain (BMR Advisors ) write an insightful piece on the Multilateral Instrument from 
an Indian perspective, which according to the authors could infact reverse the conventional wisdom of 
DTAA being considered more beneficial than the domestic law. We also have another expert article on 
the impact of BEPS Action Plans on Indian Transfer Pricing Jurisprudence & Practice. 

As the world's oldest democracy keeps us glued to our TV sets with the back to back Republican & 
Democratic National Conventions, 'Scaling BEPS' is your companion for the late night/early morning 
viewing!

I NTRODUCTION
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

“Implementation, Implementation and Implementation” has been the mantra from OECD’s 
Top Officials after successfully delivering report on 15 BEPS Action Plans in 2015.  OECD and 
G20 have been striving to broad-base the participation in BEPS project from the countries 
that were not involved in the process so far, and on an equal footing.  OECD has termed this 
approach as “inclusive framework”. 

The first meeting of the inclusive framework took place on June 30th – July 1st in Kyoto, Japan. OECD 
Press release states that “Thirty-six countries and jurisdictions have already formally joined the 
new inclusive framework on BEPS, and have committed to implement the BEPS package, bringing 
the total number of countries and jurisdictions participating on an equal footing in the Project to 82. 
The other 21 countries and jurisdictions attending the Kyoto meeting are likely to join the inclusive 
framework in the coming months.” 

In this backdrop, Taxsutra team brings to details on how “inclusive framework” shall work and its 
intended objectives. 

things you should know about “inclusive framework”:

1. The decision making body for the OECD’s tax work - the OECD Committee on Fiscal Affairs 
(CFA) – will be opened up to interested countries and jurisdictions in order to put in place this 
new inclusive framework for BEPS Implementation. 

2. Members of the framework will work on an equal footing. New members commit to the 
comprehensive BEPS Package (as has been finalised & released in Oct 2015) and its 
consistent implementation. 

3. Inclusive framework shall develop standards in respect of remaining BEPS issue and review 
implementation of agreed minimum standards through an effective monitoring system. 

4. Inclusive framework will facilitate the implementation processes of the members by providing 
further guidance and by supporting development of toolkits and guidance to support low-
capacity developing countries.

5. Hong Kong, Singapore, Isle of Man, Kenya are the latest jurisdictions to join Inclusive Framework 
for Implementing Measures against BEPS and will join as BEPS Associate on equal footing, 
taking a total number of BEPS participants to 82.

http://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

Countries involved in BEPS project so far 

BEPS project was started in 2013 wherein G20 endorsed a plan to be developed with OECD members 
to address weaknesses of the international tax system that create opportunities for BEPS.  In October 
2015, the final reports on all the 15 action plans identified as a part of BEPS were released by OECD. 
The package represents the results combined efforts by OECD and G20 countries working together 
on an equal footing. Additionally, there has been a participation of number of developing countries, 
and with more than 60 countries (see the list in the box here) and regional tax organisations directly 
involved in the technical work. The cornerstone of BEPS project has been coordinated action from 
all the countries in the world to end the arbitrage in tax laws that create BEPS opportunities.

List of 82 countries participating in BEPS Inclusive Framework (as of June 30, 2016) 

Argentina, Aruba, Australia, Austria, Bangladesh, Belgium, Benin, Brazil, Brunei Darussalam 
Bulgaria, Burkina Faso, Cameroon, Canada, Chile, China (People’s Republic of), Colombia, Congo, 
Costa Rica, Croatia, Curacao, Czech Republic, Denmark, Democratic Republic of the Congo, Egypt, 
Eritrea, Estonia, Finland, France, Gabon, Georgia, Germany, Greece, Guernsey, Haiti, Hong Kong 
(China), Hungary, Iceland, India, Indonesia, Ireland, Isle of Man, Israel, Italy, Japan, Jersey, Kenya, 
Korea, Latvia, Liberia, Liechtenstein, Lithuania, Luxembourg, Malta, Mexico, Monaco, Netherlands, 
New Zealand, Nigeria,  Norway, Pakistan, Papua New Guinea, Paraguay, Poland, Portugal, Romania, 
Russia, San Marino, Saudi Arabia, Senegal, Sierra Leone, Singapore, Slovak Republic, Slovenia, 
South Africa, Spain, Sri Lanka,  Sweden, Switzerland, Turkey, United Kingdom, United States, 
Uruguay.
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

Why inclusive framework?

OECD and G20 countries have agreed to continue to work together to implement the BEPS Pack-
age and to develop standards on remaining BEPS issues.  In November 2015, G20 leaders called 
for creating a framework wherein the countries which were not involved in the BEPS project could 
participate going forward.  

Extract from G20 Leaders Meeting at Antalya in November 2015

“…We, therefore, strongly urge the timely implementation of the project and encourage all countries 
and jurisdictions, including developing ones, to participate. To monitor the implementation of the 
BEPS project globally, we call on the OECD to develop an inclusive framework by early 2016 with 
the involvement of interested non-G20 countries and jurisdictions which commit to imple-
ment the BEPS project, including developing economies, on an equal footing.”

Accordingly, OECD members and G20 countries have developed an inclusive framework which 
allows interested countries and jurisdictions to work with OECD and G20 members on developing 
standards on BEPS related issues and reviewing and monitoring the implementation of the whole 
BEPS Package.
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

What does it mean to be part of ‘inclusive framework’ for a country? 

1. Countries and jurisdictions that will join the inclusive framework will participate as BEPS Associates 
in the OECD CFA. Thus, all members of the inclusive framework will have the opportunity to 
participate on an equal footing in all the meetings of the CFA and its working groups that relate 
to BEPS.

2. The Countries are required to commit to the comprehensive BEPS Package and its consistent 
implementation. OECD states that “However, it is recognised that interested non-G20 developing 
countries’ timing of implementation may differ from that of other jurisdictions”.  

3. The Countries will also have to pay an annual BEPS Associate fee.

A 2 layered consensus based decision making structure at OECD Committee on Fiscal Affairs 
(CFA):

•	 The work programme on tax is carried out by the CFA through groups of national experts 
organised by technical area in Working Parties and other bodies [for example - Working Party 
No. 6 (taxation of multinational enterprises, in particular transfer pricing)]

•	 These working groups develop international tax standards and guidance, as well as all the 
technical work. During the meetings of the Working Parties, technicalities are discussed and 
standards are developed, delegates reach agreements by consensus. 

•	 The working groups report to the CFA where senior officials of member countries can: i) decide, 
on a consensus-based approach, on the working groups’ outcomes; ii) hold further discussions 
on issues working groups could not reach consensus on; or iii) require the working groups to 
carry out further work.  

•	 OECD note summarises this process as “In practice, this means that the decision making 
process has a two-layer structure. At the first level, countries’ technical experts participate 
in the decision-making at the level of the working groups and work closely with their 
respective CFA delegates in order to make them fully aware of the technicalities discussed 
at the subsidiary levels. On the second level, countries’ senior officials participate in the 
CFA decision process by ensuring a political commitment to the CFA outcomes”.
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

What work will be carried out by the ‘Inclusive Framework’ going forward?

The members of the inclusive framework will determine the governance, structure and the pro-
gramme of work for the inclusive framework.  OECD has identified following 5 specific areas for the 
inclusive framework:

•	 Standard setting in respect of remaining BEPS issues;

•	 Reviewing the implementation of the 4 minimum standards;

•	 Implementing decisions in terms of monitoring;

•	 Gathering data on other aspects of implementation;  and

•	 Implementation support, guidance and toolkits.

How many countries 
have signed 
the Multilateral 
Competent Authority 
Agreement (MCAA) 
for automatic 
exchange of financial 
account information?

60 , 82, 100
 
See answer on page 12
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

5 focus areas for the Inclusive Framework:

A summary of key issues to be dealt with under each of these 5 areas is as below:

1 Standard setting 
in respect of 
remaining BEPS 
issues;

All the members of the “Inclusive Framework” shall join the activities 
related to the standard setting on remaining BEPS issues. Some of 
the open areas under BEPS include for example - work on the transfer 
pricing aspects of financial transactions, finalising the guidance on 
the practical application of transactional profit split methods and 
the approach on hard-to-value-intangibles, clarifying the rules for 
the attribution of profits to permanent establishments in light of the 
changes to the definition, exploring solutions to the broader question 
of treaty entitlement of non-CIV funds, finalising the details of a group 
ratio carve-out and special rules for insurance and banking sectors in 
the recommended approach for interest deductibility.

2 Reviewing the 
implementation 
of the 4 minimum 
standards  

Under the second strand of work, the members will develop a 
monitoring process for the four minimum standards as well as put in 
place the review mechanisms for other elements of the

BEPS Package. All countries and jurisdictions joining the framework 
will participate in this review process, which allows members to 
review their own tax systems and to identify and remove elements 
raising BEPS risks.

The four minimum standards include: 

i.  model provisions to prevent treaty abuse,

ii.  standardised Country-by-Country Reporting

iii.  a revitalised peer review process to address harmful tax practices,  
including patent boxes

iv.  an agreement to secure progress on dispute resolution, with the 
strong political commitment to the effective and timely resolution 
of disputes through the mutual agreement procedure (MAP).
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

3 Implementing 
decisions 
in terms of 
monitoring;

The framework shall develop monitoring process on two specific 
areas viz. the digital economy (Action 1) and the economic impact of 
BEPS (Action 11).  Based on the availability of the data and tracking 
of further developments, future course of action on these two action 
plans shall be decided. 

4 Gathering 
data on other 
aspects of 
implementation

Additional data gathering on the implementation of the 
BEPSPackage (other than data collection under Actions 1 and 11) 
will be undertaken. For example - collection of feedback through 
self-assessments.

5 Implementation 
support, guidance 
and toolkits

The inclusive framework will support the development of the 
toolkits for low-capacity developing countries. The toolkits are 
being prepared to help developing countries implementing measures 
to tackle BEPS as well as other issues that developing countries 
have identified as priorities during the regional consultations. Some 
of the examples of Toolkits being identified include: 

•	Toolkit on Transfer Pricing Documentation requirements;

•	Toolkit on Tax Treaty Negotiation;

•	Toolkit on Base-Eroding Payments;
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1 I INCLUSIVE FRAMEWORK ON BEPS 
IMPLEMENTATION

Involvement of other international organisations in inclusive framework 

OECD states that the International organisations and regional tax organisations will play an important 
role in the inclusive framework, in particular to support the implementation of the BEPS Package in 
developing countries. The African Tax Administration Forum (ATAF), the Centre de rencontres et 
d’études des administrations fiscales (CREDAF), the Centro Interamericano de Administraciones 
Tributarias (CIAT) together with other international organisations such as the International Monetary 
Fund (IMF), the World Bank (WB) and the United Nations (UN), will continue to participate in the 
BEPS work.

OECD states that “The interaction between international organisations, although independent, will be 
connected with the inclusive framework, and will be based on a platform within which the international 
organisations will cooperate closely on a wide range of international tax issues, better leveraging on 
their respective strengths. The involvement of the international organisations as Observers in the 
inclusive framework will also facilitate their collaboration, and will offer participants the opportunity to 
receive coordinated and more targeted capacity building support in the implementation of the BEPS 
outcomes.”

Next steps after Kyoto Meeting 

Pascal Saint-Amans, director of the OECD Centre for Tax Policy and Administration, in a press 
released issued by OECD on June 30, 2016 on the launch of Inclusive Framework stated that “Today 
we launch a new era in international tax. Through their participation in the decision-making as well 
as the technical working groups of the OECD’s Committee on Fiscal Affairs, the members of the 
inclusive framework will now have a direct influence in shaping international tax rules to tackle BEPS 
and ensuring a level playing field.”

In the first meeting at Kyoto, the participants have started the work to undertake the standard-setting 
on remaining issues including transfer pricing and interest deductibility, as well as the development 
of practical guidance to support consistent, global implementation of their commitments to the BEPS 
package. The OECD Press release states that “A particular focus of the inclusive framework will be 
ensuring implementation of the four minimum standards arising from the BEPS Project – on harmful 
tax practices, tax treaty abuse, country-by-country reporting and dispute resolution mechanisms – 
which will be subject to a peer review process, alongside ongoing monitoring of the other elements 
of the package.”

 
 

Answer:

82
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Background
As a part of BEPS recommendations, the OECD had formulated Action Plan 15 which envisaged the 
development of a Multilateral Instrument (“MLI”) to make simultaneous changes to existing bilateral 
tax treaties of countries signing the MLI. The need for an MLI was felt as there are more than 3,000 
bilateral tax treaties1. Individual amendment to each treaty to incorporate BEPS measures by the 
treaty partners would be a near impossible task. In many ways, such MLI is unprecedented and a lot 
rests on its shoulders as it is key to implementation of many BEPS actions.

As a part of the project, an ad hoc group was formed in May 2015, including members from both 
OECD and non-OECD countries. The ad hoc group aims to conclude its work and roll out the MLI 
by December 31, 2016. Mr. Pascal Saint- Amans, Director, Centre for Tax Policy and Administration, 
OECD, expects the instrument to be signed by participating jurisdictions before July 2017 and for it 
to be ratified by early 2018. 

Public Discussion Draft issued by OECD

In May 2016, the OECD issued a public discussion 
draft seeking comments and suggestions on the 
technical aspects relating to the implementation of 
the MLI. The last date for providing comments was 
June 30, 2016. The public discussion draft does not 
seek comments on the scope of the MLI, as it does 
not intend to deviate from the recommendations 
and measures developed during the BEPS project. 
A public meeting is scheduled for July 07, 2016 in Paris for discussing the comments received by 
OECD.  The proceedings will also be telecast live on the internet. 

Since bilateral tax treaties are sought to be amended, the contents  of the MLI would not be disclosed 
to the public during the course of discussions and development  and only the final version will be 
available,  when the MLI is opened up for signatures by members states. 

Shefali Goradia

"Since bilateral tax treaties are sought 
to be amended, the contents  of the 
MLI would not be disclosed to the public 
during the course of discussions and 
development  and only the final version 
will be available,  when the MLI is opened 
up for signatures by members states." 

2 E  XPERT GAZE
MULTILATERAL INSTRUMENT - INDIA PERSPECTIVE

Anurag Jain

1OECD BEPS Report October 2015

By Anurag Jain (Partner) & 
Shefali Goradia (Partner), BMR & 
Associates LLP
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Many technical issues arise as the MLI seeks to amend multiple tax treaties of several countries and 
will need to take care of concerns of each signatory State while being effectively binding on each of 
them. 

The BEPS Report articulates certain common minimum standards that have been agreed to by all 
countries to prevent BEPS.  MLI will include provisions relating to a few of such minimum standards. 
MLI is intended to cover issues around: 

a) hybrid mismatch arrangements;
b) preventing granting of treaty benefits in 

inappropriate circumstances; 
c) preventing the artificial avoidance of PE status;
d) making the dispute resolution mechanism 

more effective. 

The MLI also seeks to provide for an optional 
clause, relating to mandatory binding MAP 
Arbitration.

OECD has sought specific comments on the following technical issues:- 

i) Issues that arise on account of variation in language of existing tax treaties;
ii) Measures and tools to ensure that the MLI is interpreted and applied  in a uniform and consistent  

manner;  
iii) Achieving consistency  between the official version of MLI, which will be in English and French  

and existing treaties in local languages 
iv) Approach on the mandatory binding MAP Arbitration, which will be optional for signing countries. 

2

"It seems that presently countries are 
cherry picking actions and making 
selective changes to domestic rules. It 
is possible that this may either lead to 
overlap with provisions of MLI, creating 
ambiguity, or make the MLI ineffective in 
certain aspects."

E  XPERT GAZE
MULTILATERAL INSTRUMENT - INDIA PERSPECTIVE
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Some possible approaches to the above issues 
are discussed in this article. In order to achieve 
consistency in interpretation and application, an 
explanatory statement could be annexed to the MLI 
itself and made an integral part of the instrument. 
This may prevent signatory countries from taking a 
different position later and is likely to be considered 
more authoritative than a separate commentary. The issues arising from different languages could 
be resolved by each country publishing a version in its official language simultaneously with the 
explicit statement that the interpretation will be in good faith to further the objective of the MLI. The 
countries not agreeing to the mandatory binding MAP Arbitration could be identified in the MLI. As 
and when such countries agree to it, they could join by signing an accession instrument. The MLI 
can, possibly, be self-executing to the extent that any such accession leads to an automatic deletion 
of the country from the dissenting list in the MLI. 

What countries are doing? 
Around 90 countries were involved in developing the MLI proposal. How many of these countries 
will actually sign the MLI will become known once the instrument is opened up for signatures. How 
each country reacts to the specific proposals in the MLI and how the instrument deals with any 
reservations or conditions made by a country are still open issues. 

In the meanwhile, several countries have already started moving towards anti BEPS measures by 
amending/proposing to amend their domestic tax laws, especially related to CbCR. Many countries 
have already legislated/are in the process of legislating new transfer pricing rules incorporating 
CbCR. Some of the countries have initiated other BEPS measures like GAAR, CFC, anti-Hybrid 
measures, taxation of digital services, Interest deduction limitation rules etc. Some of the countries 
that have taken or initiated significant steps on BEPS are Austria, Australia, Canada, Chile, France, 
Greece, India, Italy, Netherlands, Norway, Spain, Sweden and UK, The success of BEPS action 
plans is dependent upon all countries adopting consistent approach under domestic tax laws to 
deal with BEPS apart from consenting to MLI. Complete inaction, part action or any unilateral action 
which is significantly different from the BEPS recommendations is likely to not only dilute the impact 
of the proposed actions but also likely to create new BEPS avenues and fresh litigation. It seems that 
presently countries are cherry picking actions and making selective changes to domestic rules. It is 
possible that this may either lead to overlap with provisions of MLI, creating ambiguity, or make the 
MLI ineffective in certain aspects. 

Indian context
India has been a big supporter of the BEPS project and also features in the list of countries expected to 
sign the MLI. It seems that under the current Constitutional framework, Parliamentary approval may not 
be necessary for the Government to enter into the MLI, as treaties can be signed by the Executive on 

"The MLI can, possibly, be self-executing 
to the extent that any such accession leads 
to an automatic deletion of the country 
from the dissenting list in the MLI."

2 E  XPERT GAZE
MULTILATERAL INSTRUMENT - INDIA PERSPECTIVE
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its own, unless there is a law preventing it. 2Entry 10 and 14 of the Seventh Schedule to the Constitution 
of India gives legislative powers to the Parliament on foreign affairs and entering into treaties with other 
countries. Article 73 of the Constitution of India extends the executive powers of the Government to 
all matters in respect to which Parliament can make laws. The Government enters into tax and other 
treaties using its powers under Article 73. Unless the treaties infringe on any rights of the citizens or 
modify any laws, no legislation is required to support the validity and implementation of the treaty3. 

Tax treaties are also permitted by section 90 of the Income-tax Act 1961 and any amendment to 
such treaties would, logically, be within the powers of the Union Government. India has signed 
similar multilateral instruments in the past. For example, the Convention on Mutual Administrative 
Assistance in Tax Matters was signed in 2012.  

Under Indian tax law, the domestic tax provisions 
or the tax treaty provisions, whichever are more 
beneficial to the taxpayer, apply. Since, the MLI 
would tighten provisions making it more difficult to 
avail of tax treaty benefits, it is likely that certain 
domestic provisions may consequently become 
more beneficial, unless domestic GAAR is also 
invoked. For instance, on account of changes 
to PE rules, a PE may arise now whereas none 
existed earlier. If the treaty also has a “force of attraction” clause, the profits attributable to the 
PE may be larger than what are attributable under the domestic tax laws. Whether India would 
respond to such unintended consequences nullifying wholly or partly the BEPS measures, by making 
unilateral amendments to the domestic laws, needs to be seen. It would also be interesting to see 
how India deals with the mandatory binding MAP arbitration clause in the MLI, given India’s refusal 
to accept that process for dispute resolution. The interplay between domestic GAAR and the treaty 
LOB clauses and other BEPS measures preventing tax avoidance is another area which remains 
unclear. 

Disputes are likely to arise on the interpretation of the MLI and its impact on each of the tax treaties 
that India has entered into. Unless clarity is provided by the OECD/ad hoc group through detailed 
explanations or commentaries, the courts in India would be left with the task of resolving such disputes. 

2

"It would, however, be interesting to see if 
courts in India would be inclined to apply 
the principle of promissory estoppel 
against the Government, in context of 
tax treaties, and grandfather existing 
structures/operations from MLI."

Which country 
recently joined the 
BEPS project as an 
Associate?

Hong Kong, Srilanka, 
Mauritius  
See answer on page 20

 2Position relating to treaties under the Constitution of India by PremVarma, Journal of the Indian Law Institute, Vol 17 Number 1
3See footnote 3

E  XPERT GAZE
MULTILATERAL INSTRUMENT - INDIA PERSPECTIVE
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Since a tax treaty is a contract, it is expected that 
the courts would take into account the intention 
expressed in the commentary and explanatory 
statements, for interpreting the MLI. The MLI 
would change the treaty rules and impact even 
existing structures, once it becomes effective. For 
instance, incorporation of measures stipulated in 
Action Plan 6 can result in denial of treaty benefits 
to existing structures/operations using the new 
Principal Purpose Test. Taxpayers may argue that existing structures cannot be disturbed as they 
were set up on the basis of provisions in the existing tax treaties that the Government offered to 
them. It would, however, be interesting to see if courts in India would be inclined to apply the principle 
of promissory estoppel against the Government, in context of tax treaties, and grandfather existing 
structures/operations from MLI. 

India, in the meanwhile, has already introduced CbCR in the domestic law which applies from tax 
year 2016-17 and has become the first country to impose an “Equalization Levy” on digital advertising 

services from June 1, 2016, which is neither an 
income tax nor a service tax and is expected to 
be outside the scope of tax treaties.  Interestingly, 
while the BEPS action plans recommend doing 
away with the Place of Effective Management test 
as tie breaker for determining tax residence, the 
concept has been now included in the domestic 
tax law of India. This will possibly result in multiple 
cases getting referred under MAP under the 
proposed BEPS action plans. 

A positive development is that the Government is increasingly following a public consultation model 
for bringing in legislative changes. This will ensure that there is an opportunity to highlight and 
discuss genuine and significant concerns of the stakeholders before the enactment and thereby 
cause lesser chance of disputes or grievance.

2

"…under the current Constitutional 
framework, Parliamentary approval may 
not be necessary for the Government 
to enter into the MLI, as treaties can 
be signed by the Executive on its own, 
unless there is a law preventing it."

"Since, the MLI would tighten provisions 
making it more difficult to avail of tax treaty 
benefits, it is likely that certain domestic 
provisions may consequently become 
more beneficial, unless domestic GAAR 
is also invoked."

E  XPERT GAZE
MULTILATERAL INSTRUMENT - INDIA PERSPECTIVE
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Arun Giri: Do the final BEPS action plan adequately take into account the concerns of 
developing nations?
Michael Lennard: Well from the perspective of developing/poor countries its ultimately up to them 
to decide that and probably their responses will vary between the countries; particularly the larger 
G20 developing countries might take more from the BEPS than some other smaller countries. 
Because a lot of smaller countries, their concerns are far more fundamental about setting their 
tax systems right, knowing who their taxpayers are and so forth. But there are some good things 
in BEPS. One of the things I think is that it does recognize the importance of substance over form 
that threads through a lot of work, including the PE work and transfer pricing work and it does have 
a big emphasis on transparency. I think the test 
of the ultimate success of BEPS for developing 
countries will be how it rolls out in practice, how 
things like country by country reporting roll out in 
practice. One of the aspects which cause difficulty 
with BEPS process was first of all that the Action 
Plan was basically set in in train before the real 
involvement of developing countries. So in some 
ways the train was out of the station. Also the time limits were very short which made it very difficult 
for lot of developing countries to engage. Even in UN we couldn’t attend most of the the OECD BEPS 
meetings as a matter of resourcing and time. So, obviously that would have been an issue for a lot 
of countries. There really isn’t much discussion in BEPS about withholding taxes, which for most 
developing countries is an important way of addressing BEPS. Of course the other thing that is not 
explicitly, not directly part of BEPS action plan is source vs resident taxation. So we still have some 
quite sharp divisions between countries about what the proper allocation should be between source 
and resident countries in tax treaties. You could say that should be left to bilateral approaches but 
as we become multilateral in these areas there has to be multilateral discussion on that in a way that 
works for developing countries.

Arun Giri: Are you happy with the extent of developing countries engagement in the BEPS 
process and would you concede that the OECD approach has been consultative and 
accommodative of the developing countries views this time as opposed to in the past?
Michael Lennard: Yes. I think it has been more consultative. I used to work at OECD and I think it’s 
more consultative as compared to in the past in large parts because of the demands from developing 
countries. But on the other hand, as I have mentioned there are some limitations due to the time 
frame, due to the way the action plans were set. And there is still an issue for a lot of developing 
countries about whether they have been more involved in the implementation side of BEPS than in 
the norm setting side of BEPS.  This ties in with most of the discussions at the moment internationally 
about what role the UN should have in terms of international norm setting vis-à-vis the OECD.

3 F ACE TO FACE
INTERVIEW WITH MICHAEL LENNARD (CHIEF OF 
INTERNATIONAL TAX CO-OPERATION, UN)
BY ARUN GIRI (GROUP EDITOR, TAXSUTRA)

Michael Lennard - (Chief of International Tax Co-Operation, UN)

"there is a concern in some areas that 
whether the confidentiality exception 
in Country by Country reporting will be 
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Arun Giri: While developed countries like USA are pushing for mandatory arbitration and it’s 
become a big sticking point on BEPS, developing countries like India are holding out. In fact 
India’s Minister of State Ms. Nirmala Sitharaman has said that it would interfere with India’s 
sovereignty. What is the UN stand ?
Michael Lennard: We don’t have an explicit view as in our model (UN) we have given options for 
countries which want arbitration and options for countries which don’t want. We ve formed a sub-
committee which will be meeting in next few months which looks at some of these issues. But it 
looks at it in totality and doesn’t just look at the issue of arbitration, it looks at mediation, non-binding 
forms of dispute resolution but it also looks at how you build confidence in the MAP. Because in a lot 
of developing countries the MAP is not being used. Even in some of the OECD countries the MAP 
is not being used much and I think we all agree that the MAP is not working satisfactorily in lot of 
cases or most of us agree but how to improve is another issue. Now arbitration is a way of getting 
a result and that has one plus because we have a lot of unresolved issues. But I think the issue for 
developing countries is what you call an issue of 
sovereignty or not, is are we satisfied that if we 
give up a present power under MAP to say no, 
quite a powerful option of saying no .. we don’t 
agree. In giving that up are they passing the power 
to a body which will adequately reflect what a 
treaty says? Obviously that’s of interest to us. We 
don’t believe that the country should be unwilling 
to follow through on the treaty obligations.  But 
they do have a right to say that we need to ensure that any panel that cannot be appealed from and is 
really a judge of its own jurisdiction and operates in secret … we need to ensure that it would actually 
be set up in a way where it would properly interpret the treaty. And that’s where we have to build 
confidence in developing countries that the sorts of panels we are talking about would adequately 
reflect a source country bent in the treaty rather than the likely people on a panel which may be from 
the private sector. I know individual members would try to look at the cases accurately but  they might 
have an inherent tendency to see things in the light of a residence based OECD type treaty. So these 
are legitimate issues which we should look at and see to what extent can we can deal with the rules 
of arbitration and to what extent need we have an institutional approach or some other way to make 
sure that there is confidence among both source and residence tending countries that the outcome 
will reflect the treaty that they have signed between them.

What threshold has 
Germany set for 
submitting Master 
File under country-
by-country reporting 
provisions?€750m, €100m, €500m

 
See answer on page 27

"In a lot of developing countries the MAP 
is not being used. Even in some of the 
OECD countries the MAP is not being 
used much and I think we all agree that 
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Arun Giri: In the course of your talk at the IBFD Conference, you had a mild critic of CbC 
reporting especially over its effectiveness. You also seemed to suggest that the confidentiality 
aspects of CbC might hamper real information exchange. Could you elaborate on your CbC 
concerns? 
Michael Lennard : Yes. Whether you would call it a critic or a caution (laughs) because a lot will 
depend on the rollout of CbC and my caution / critic was to say that a very important part of whether 
BEPS is seen as successful is whether it delivers the power in ensuring that taxation occurs where 
value is created to developing countries as well as developed countries; and that would mean 
whether the information is actually made available to developing countries and whether they have 
the analytical power and whether developed countries assist them in getting the analytical power 
to make sense of what they are getting. It might actually be bad for developing countries if it gets 
a lot of information which it then lacks the power to properly analyze and make use of because if 
a case goes before a court.. well a court may say you were in a position to deal with this, you had 
all the information, it’s your own bad luck. So the 
other aspect I raise is a concern that to some 
extent in the past, in terms of bank secrecy the 
confidentiality argument was misused by people 
who wanted confidentiality for improper reasons. 
And what I meant by that is that confidentiality 
in tax affairs is very important but tax authorities 
also have to be able to do their business. So there is a concern in some areas that whether the 
confidentiality exception in Country by Country reporting will be applied in an open, fair and scientific 
way. Or whether it will be used to not give information to some countries, which may be inconvenient 
to some of the multinationals of the State asked to provide the information. I hope that’s not the case 
obviously and I think most countries would not take that attitude. But it’s a concern and is against 
the background of confidentiality being used as an excuse for improper confidentiality of some bank 
records in the past. We and other organizations need to monitor country by country to make sure 
it’s working effectively. There also is the issue as to what extent the countries will unilaterally apply 
Country by Country reporting and say that we want this information  and we are not going to go 
through the treaty networks, because it might take too long, might be too late by the time we get 
it. We want this information from you (the taxpayer) because your parent won’t give it to you, then 
there should be some sanction against that. But as in all these areas, we need to balance the need 
for some certainty for taxpayers and some consistency where there are similar needs across many 
countries, with this genuine need for developing countries to get the information that allows them to 
ensure following the OECD approach, that where value is created they can tax that value creation.

 
 Answer:

Hong Kong

"I think the first thing about BEPS is 
that there is more uncertainty … the 
uncertainty is for taxpayers but also for 
administration."
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Arun Giri: You lamented the lack of BEPS focus on the role of domestic judiciary. Indian Tax 
Tribunal Judge Mr. Pramod Kumar too made a very forceful point at the conference on the 
same issue. What exactly does the BEPS project or the OECD need to do in this space?
Michael Lennard : Yes, my ‘lament’ as you correctly put it is that there is a vacuum in one aspect of it 
and the example I gave is that if you join the new framework body, the inclusive framework one as it’s 
called… if you join that, you have to commit to the BEPS outcomes. Obviously one of the issues is 
that to commit to BEPS outcome is really committing that the whole totality of your Govt. will meet the 
BEPS outcomes whatever they are.  And that inherently means that not just the executive but also 
the legislature and the judiciary are a part of that 
process of making sure that BEPS is implemented 
in a sort of a consistent way which is good for 
taxpayers as well as tax administrators. And this 
is perhaps particularly important in BEPS because 
a lot of BEPS is really about substance over form 
and that’s an area which is difficult to draw the line 
and where judges have historically taken different 
views, maybe within a single country but across different countries some have tended more to the 
Black letter law approach while some have taken the more substance approach. So, there is an 
issue there which is not really addressed in the BEPS .. how do you deal with that ? Well one of 
the things that I also lament to you  is that there is so little aid, official developments assistance 
going towards building  judicial tax capacity in countries. There is some which goes towards judicial 
capacity but there needs to be more in respect of judicial tax capacity and this is a part of a larger 
problem that not enough aid is going to support tax systems in developing countries. It makes it easy 
to ensure a consistent, compliant approach to your commitments if your legislature is clear. So, also 
you need to have some way of encouraging clear legislature. And that involves working with people 
who draft legislation. I remember in Australia having to explain tax sparing to our legislature and it 
was a very difficult thing to explain. Particularly when you get into transfer pricing, we need to have 
more programs of assisting in the training of judges but also of legislature and also of people in how 
to deal with legislature, how to explain things to judges. I think, there is a need in most countries 
for specialist tax judiciary once you get a certain amount of number of cases. This came up in Mr. 
Pramod Kumar’s very interesting perspective on this and I have said this for long term there needs 

"It might actually be bad for developing 
countries if it gets a lot of information 
which it then lacks the power to properly 
analyze and make use of"
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to be more south cooperation of experts from countries such as India where there is a lot of expertise 
not just in technical aspects of judging issues but also in things like case management, ensuring 
consistency in your cases, grouping cases together and so forth. Also some of the work that’s being 
done … the toolkits which have been developed by the UN with the  OECD , World Bank & IMF 
on how you deal with the lack of local comparables in transfer pricing cases.. it is a very difficult 
issue. And the second one is the one on profit splits and there has to be more guidance from the 
OECD in the further reaches of the BEPS process on profit splits. That is important work which I 
hope is achieved not just towards tax administrations but also as helpful to taxpayers, judges and 
legislatures. We need to explain difficult concepts in easy language which is quite an art (laughs) and 
few people can do it. And as Mr. Pramod Kumar 
mentioned, there is an association of tax judges 
which is quite active and I think that sort of step 
is important.. because judges tend to be sort of 
lonely beasts (laughs) sometimes hibernating in 
their caves or hibernating in a cave with few other 
judges in the same court. But we need to get them 
out and discuss their thoughts more carefully. I 
think judges around the world are tending to become more part of the public discourse, more willing 
to discuss topics and I think that is a good development. They also have to be careful though not to 
prevent themselves from deciding cases in future because they are seen as having already had a 
view on it.

Arun Giri: How do you see the post BEPS international tax landscapes. Will it achieve its 
stated objective of ending double non taxation and how are some of the UN member countries 
planning to tackle the BEPS action policy?
Michael Lennard : First of all when you can point out that the exact moment in time when we are in a 
post BEPS scenario then I will be glad to know that. I think the BEPS work will continue … But I think 
the first thing about BEPS is that there is more uncertainty … the uncertainty is for taxpayers but also 
for administration. So there will be greater emphasis and I think an obligation on countries to try to 
figure out how come we avoid some of these disputes, how can we resolve them satisfactorily. That 
has to be done in a way that works for developing countries. Similarly and related to that uncertainty 
is the greater emphasis of substance over form and we see that  as I have mentioned particularly in 
works such as on PEs and on transfer pricing and you see it in the greater emphasis on profit splits 
than in the past. And again this is an area where we have to equip ourselves in a way that navigates 
this uncertainty about substance over form for taxpayers. So, I think there will need to be more 
guidance to the taxpayers and more guidance internally within administrations to make sure that 
everyone is better equipped to deal with this. One of the issues which has arisen is to what extent 
countries abide by or wait or have gone ahead of their game in terms of their BEPS legislation and 
there is all sorts of different BEPS legislation. And that it is really up to countries what they do in that 
area but as far as possible , if you are trying to reach a single goal , its good if there is consistency, 
good for taxpayers, good for your investment climate if you are doing what other countries are doing 
and not just going out on your own. But that’s for individual countries and there are areas within 
BEPS where there are possibilities of variable geometry for countries in different positions. 

Arun Giri: Thanks Michael for your extensive answers to our BEPS questions.
Michael Lennard: Thank You.

"one of the things that I also lament is that 
there is so little aid, official developments 
assistance going towards building judicial 
tax capacity in countries."
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4 A DOPTION OF BEPS ACTIONS 8-10 AND 13 IN 
THE OECD GUIDELINES - WHAT DOES THIS 
MEAN FOR INDIA?

Given that India is part of the G20 member-nations and the Indian Transfer Pricing (“TP”) regulations 
are based largely on the OECD Guidelines, Indian TP practice and jurisprudence are bound to be 
influenced by Actions 8-10 and Action 13 of the 2015 BEPS Report that are incorporated in OECD 
TP Guidelines for Multinational Enterprises and Tax Administrations.  In the following paragraphs, 
we observe some indicators of the changes on account of adoption of Actions 8-10: Aligning TP 
Outcomes with Value Creation and Action 13: TP Documentation and Country-by-Country Reporting 
(“CBCR”) of the 2015 BEPS Report released on October 1, 2015 (“BEPS – OECD Guidelines”) in 
the OECD TP Guidelines for Multinational Enterprises and Tax Administrations.  

Commodity transactions 
To understand how the inclusion of ‘commodity transactions’ in the guidance for applying arm’s 
length principle will change the way commodity transactions will be looked at, let’s take an example 
of a thermal power plant in India (Company A).  Here ‘Company A’ buys coal from its Group Company 
in Singapore, (Company B) which in turn buys the coal from a third party in South Africa (Company 
C).  Further, ‘Company C’ sells the coal to ‘Company B’ for $35 per ton and ‘Company B’ resells such 
coal to ‘Company A’ for $50 per ton.  Accordingly, after accounting for other expenses of $2 per ton, 
‘Company B’ records a profit of $13 per ton.  

In India, ‘Company A’ records a net profit margin of 11.11 percent for the relevant financial year 
and the international transactions of ‘Company A’ are determined to be at arm’s length, given that it 
earned a net profit margin higher than its comparable companies, i.e. 11 percent.

Sample profit and loss statement of ‘Company A’ and ‘Company B’

Particulars Company B Particulars Company A

Income from 
sale of coal

$ 50,000
Income from sale 

of electricity
$90,000

Cost of goods 
sold

$35,000 Cost of material $50,000

Other expenses $2,000 Other expenses $30,000

Profit $13,000 Profit $10,000

Net profit 
margin

26 percent Net profit margin 11.11 percent

Company A - TP Adjustment - Pre and Post BEPS

Particulars Pre BEPS Post BEPS

Measure of arm’s length Profit based Transaction based

Arm’s length nature At arm’s length Not at arm’s length

Company C

$35

South Africa

Singapore

India

$55

Company B

Company A

By Suchint Majmudar (Partner) & 
Ashita Sud (Manager), BMR & Associates LLP

Suchint Majmudar Ashita Sud
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So far, the Revenue authorities in India would have been satisfied as ‘Company A’ earned arm’s length 
profit margin regardless of the high profitability of ‘Company B’ in Singapore in spite of undertaking 
insignificant function of trading of coal on a bill-to, ship-to basis.  The Revenue authorities neither 
examined the functions of the Associated Enterprises (“AEs”) nor called for profit and loss statement 
of ‘Company B’.  However, with the impetus of the revised OECD guidelines towards alignment of 
TP outcomes with value creation, tax administrators are likely to look at the guidance on ‘commodity 
transactions’ in order to validate the arm’s length nature of returns for the activities undertaken in 
each of the jurisdictions. 

The guidance on ‘commodity transactions’ is directing tax payers and tax administrators to 
benchmark commodity transactions using the Comparable Uncontrolled Price (“CUP”) method after 
making suitable adjustments to assess comparability.  As per the guidance, the term “commodities” 
encompass physical products for which a quoted price is used as a reference by independent parties 
in the industry to set prices in uncontrolled transactions and “quoted price” refers to the price of the 
commodity in the relevant period obtained in an international or domestic commodity exchange 
market or prices obtained from recognized and transparent price reporting or statistical agencies, or 
from governmental price-setting agencies, where such indices are used as a reference by unrelated 
parties to determine prices in transactions between them.  The guidance could shift the focus of 
arm’s length nature of transactions from single-sided entity level testing of operating profitability to 
transaction level benchmarking.  

As per the new OECD guidelines in the post BEPS 
era, the Revenue authorities are likely to scrutinise 
the arm’s length nature of purchase price of coal 
and where ‘Company A’ has purchased coal at 
a price higher than the quoted price on the date 
of the transaction, ‘Company A’ could suffer a TP 
adjustment for the differential price, absent any 
value creation in ‘Company B’ in Singapore.  Also, 
in this example, if the Group were to maintain 3-tier documentation, the CBCR as a risk assessment 
tool, may reveal that ‘Company B’ in Singapore is a conduit company having little substance, giving 
raising the specter of a TP adjustment. 

4

"This will significantly reduce the burden 
on the tax payer to demonstrate the 
benefit commensurate with the services 
received and reduce litigation in this 
space."
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Low value intra-group services 
In the case of intra-group services, where the Indian tax payer is the service provider of the intra-group 
services, the recent round of TP audits in India have seen a trend where the Revenue authorities 
have not distinguished between core and non-core services and have adjusted the transfer price of 
the non-core service providers based on the profitability earned by other service providers for whom 
the same services are core to their business.  However, where India is the service recipient, the 
Revenue authorities have often alleged that the services are not received unless tangible benefits 
are proved by the tax payer – on this basis, in many cases, they have determined the arm’s length 
price for such services to be Nil.    

Guidelines on low value intra-group services introduce a simplistic approach for compensating 
low value services.  For example, ‘Company A’ in India is a providing payroll services for all the 
companies of the MNE Group engaged in the development, production, sales and marketing of fast 
moving consumer goods (“FMCG”).  In this case, rendering payroll services is a non-core activity for 
the FMCG MNE Group.  A non-core activity is an activity that does not lead to revenue generation 
for the MNE Group.    

4 A DOPTION OF BEPS ACTIONS 8-10 AND 13 IN 
THE OECD GUIDELINES - WHAT DOES THIS 
MEAN FOR INDIA?
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As per the guidelines on simplistic mechanism to compensate low value service providers, ‘Company 
A’ will be compensated as under:

- determine cost pool of ‘Company A’ - cost of rendering payroll processing services to its MNE 
Group

- allocate value added services cost based on relevant allocation key - headcount of service 
recipient entity     

- apply a profit mark-up – say a mark-up of 5 percent on the cost (not required to be justified by a 
benchmarking analysis)

- charge for the services (allocated cost for each service recipient based on its head count + mark-
up of 5 percent)

If India subscribes to this simplistic approach of 
compensation for low-value intra-group services, 
‘Company A’ will satisfy the arm’s length test so 
long as it receives a compensation of cost plus 5 
percent.  Also, where India is a service recipient, it 
needs to only demonstrate that it is receiving the 
services, without having to justify the quantum of 
benefit.  The transaction will be held to be at arm’s 
length so long as India has paid a mark-up 5 percent or less on the costs allocated to it.  This will 
significantly reduce the burden on the tax payer to demonstrate the benefit commensurate with the 
services received and reduce litigation in this space.  

However, in the example set out above, it is possible that while ‘Company A’ is rendering non-
core services, it is housing one team which is engaged in rendering the service of designing ad 
campaigns, which cannot be considered to be low value intra-group service.  In this case, the cost 
pool for rendering services relating to designing ad campaigns would need to be carved out before 
the cost pool for the non-core activities is determined and charged back to the AEs along with a 
mark-up.     

Further, the Indian Safe Harbour guidelines presently do not differentiate between core and non-core 
services while setting out the mark-up.  Accordingly, these Safe Harbour guidelines will need to be 
revised in line with the OECD guidelines to set-out parameters for services to qualify as non-core 
services and provide for acceptance of mark-up of 5 percent on the costs for rendering and receiving 
non-core services relative to the MNE Group.

"The guidance could shift the focus 
of arm’s length nature of transactions 
from single-sided entity level testing of 
operating profitability to transaction level 
benchmarking."

4

Company
A

AE 1

AE 4

AE 6

AE 5

AE 2

AE 3

does not create significant intangibles

no significant assumption of risk

does not create risk for receipient 

supportive nature

not part of core business of the MNE

do not require use of intangibles

Characteristics of low value intra-group service provider
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MNE Group synergies 
A large MNE Group may benefit from synergies on account of economies of scale that an independent 
company may not be able to achieve.  For example, an MNE Group is engaged in assembling 
of computers and the group has assembly facilities in various parts of the world.  ‘Company A’ 
is undertaking central purchasing of mother boards on behalf of the entire group.  It purchases 
the mother boards from independent suppliers and resells it to AEs, including AE based in India.  
‘Company A’, based solely on the negotiating leverage provided by the purchasing power of the entire 
group is able to negotiate with a supplier to reduce the price of the mother board from $50 to $30.  
The arm’s length price would remunerate ‘Company A’ for its services of coordinating purchasing 
activity.  If the functional analysis and comparability suggests in this case that in comparable 
uncontrolled transactions involving a comparable volume of purchases, comparable coordination 
services resulted in a service fee based on ‘Company A’s’ costs incurred plus a mark-up equating to 
a total service fee of $6 per mother board, then the intercompany price for the resale of the mother 
board by ‘Company A’ would be approximately $36. Under these circumstances, each member of 
the group, including Indian AE of the MNE Group, would derive benefits attributable to the group 
purchasing power of approximately $14 per mother board. 

Let’s examine another scenario, ‘Company 
A’ is only negotiating a discount with the 
independent supplier for supply of 1,000 
mother boards where 500 mother boards 
were required by ‘Company B’ in India and 
the other 500 were required by ‘Company C’ 
in Singapore.  Here ‘Company A’ is able to 
negotiate a price of $30,000 for the supply of 
1,000 mother boards but requests the independent supplier to bill ‘Company B’ in India $18,000 for 
the supply of 500 mother boards and bill ‘Company C’ $12,000 for the supply of the remainder 500 
mother boards.  In this case, while the Indian company, ‘Company B’ has managed to source the 
mother boards at a price lower than it would have been able to source independently, given that it 
has paid a higher price and the group synergy is not effectively passed on to the member of the MNE 
Group, the Revenue authorities can make a TP adjustment of $3,000 in the hands of ‘Company B’ 
in India.  

"Once the Revenue authorities have access 
to the CBCR document, the TP audits may 
become more onerous as enterprises may be 
called upon to justify the value created by them 
as compared to the group companies."  

4
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Let’s take another example, all the employees of a MNE Group across locations avail the benefits 
of one cab service provider and all the companies of the MNE Group get a discount of 20 percent 
on the total invoices of the cab services used.  In this case, the cab service provider has provided a 
discount to the MNE Group as it is able to bag a big account.  The service recipient MNE Group has 
not invested any resources in getting this discount, but at the same time, all the companies forming 
part of this MNE Group are getting a discount of 20 percent.  This is a case of implicit synergy that 
the companies of the MNE Group are enjoying.  Such implicit benefit of services do not call for any 
payment for the benefit of synergy received by the company.         

It remains to be seen whether TP adjustment made on account of benefit derived by the tax payer 
from group synergies, that are currently unheard of in India, will comprise the next wave of TP 
controversies after the disputes on issue of shares and advertising, marketing and promotion 
expenses. 

TP Documentation and Country-by-Country Reporting
India’s inclusion of Action 13: TP Documentation and Country-by-Country Reporting (“CBCR”) of the 
2015 BEPS Report in its Finance Act, 2016, effective April 1, 2016, is indicative of India’s commitment 
to the BEPS program.  As per the Finance Act, 2016, MNE Groups having aggregate revenue equal 
to or more than Euro 750 million are mandated to adopt a three-tiered documentation structure 
necessitating MNE Groups to provide information on cross-border transactions in the form of a 
master file, local file and CBCR.  The objective of this compliance is to ensure effective dispute 
resolution as a result of the enhanced risk assessment capability from information from this three-
tiered framework.  

Further, in order to ensure effective sharing of information to boost transparency by MNE Groups, 
various countries, including India, have signed the Multilateral Competent Authority Agreement for 
the automatic exchange of CBCR, bringing the total number of signatories to 44 countries.
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In the three-tiered structure, the master file will define the TP Policy and characterization for each 
type of international transaction and each entity forming part of the MNE Group.  The master file may 
be referred to as a basis for determination of characterization of the Indian entity viz-a-via the MNE 
Group and the benchmarking of the transaction could be undertaken taking cognizance of the TP 
policy of the MNE Group.   

In India, MNE Groups have mainly suffered 
substantial TP adjustments in the recent 
years as the Revenue authorities have tried 
to paint tax-payers in one business line 
with the same brush without understanding 
the specific functions undertaken by them 
or their respective business realities.  The 
basis of these TP adjustments has largely 
been lower profitability earned by MNE 
Groups as compared to independent comparables.  The reason for not undertaking distinguished 
assessment for each of the cases is the burden of deciding many cases in a time-bound manner.  To 
address this, Central Board of Direct Taxes has done away with the minimum threshold of INR 150 
million for reference of a case to the TP Officer and introduced risk based parameters to refer a case.  
While no such risk based parameters have been set out, the CBCR comes in handy to assess the 
risk.   The CBCR will also act as a monitor for thinly capitalized companies and the form of entities, 
enabling the Revenue authorities to examine if arm’s length profits are allocated to the entities 
which are undertaking the economically significant functions.  As of today, the Revenue authorities 
have rarely alleged that the MNE Group has retained lesser profitability in India viz-a-viz its group 
companies.  Once the Revenue authorities have access to the CBCR document, the TP audits may 
become more onerous as enterprises may be called upon to justify the value created by them as 
compared to the group companies.  

Conclusion
BEPS is a metamorphosis for TP, as we knew it.  The BEPS actions have novel ways of looking 
at transactions with AEs, delineating them and considering them from a transactional level as well 
as from a holistic group perspective.  Thanks to the TP actions of BEPS, no longer can companies 
squirrel away the acorns of their profits in the hollow oaks of low-tax jurisdictions.

4

"It remains to be seen whether TP adjustment 
made on account of benefit derived by the tax 
payer from group synergies, that are currently 
unheard of in India, will comprise the next 
wave of TP controversies after the disputes on 
issue of shares and advertising, marketing and 
promotion expenses." 
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Doris Akol (Commissioner General, Uganda Revenue Authority)

On the concerns of African countries both in terms of capacity building and BEPS.

Doris Akol: We are addressing issues viz. African perspective on International Taxation. One of the 
issues at the forefront is BEPS and how African and indeed other developing countries would take 
part and take full advantage of OECD’s 15 Points Agenda. What this means is African countries 
building up the capacities to be able to face head on the challenges posed by BEPS – which is a 
serious challenge to our domestic revenue mobilisation. That’s the reason why we have taken full 
participation in the conference as well as other initiatives to enable us understand what the issues 
are and also give us the skills and knowledge and capacity to address BEPS challenges.

On the work the International Tax Unit of Uganda is doing and its plan to roll out APAs. 

Doris Akol:  We have established an 
International Taxation Unit which addresses 
virtually all issues of international taxation 
attached to MNEs and other issues of cross-
border taxation. The unit is staffed by people 
who are highly trained in these areas but 
who are also exposed in the conversations 
about their international taxation issues. We 
would soon like to start doing Advance Transfer Pricing Agreements on particular transfer pricing 
issues to enable our clients understand how we are going to understand their transactions and how 
we are going to treat them for tax purposes. 

On the African Tax Administrator’s Forum, which is emerging as the ‘Voice of Africa. :

Doris Akol: So using the African Tax Administrator’s Forum (ATAF), we have decided that we will 
develop the African voice to this concept of BEPS. ATAF is at the forefront of creating the African 
voice to this issue and we have working groups that are engaging in the discussions on BEPS 
and that is where the perspectives come in. That is why, even with the agendas that have been 
developed, there is an African contribution and this has come from the consensus built around 
African Tax Administrators using this forum. The details of how capacity building must be made, what 
are the issues that we should be looking out for as tax administrators, what are the institutions that 
we should be developing to fight these issues / face the challenges, have been designed and agreed 
upon by ATAF. Using this front, we are able to make inroads in presenting the African perspective.

On the BEPS Action Plans that are important for Africa:

Doris Akol : I think we are looking at issues of Mutual Agreement Procedures, at the whole idea 
about Exchange of Information especially for tax purposes, and also really looking at the issues 

C OUNTER VIEW : DORIS AKOL

"India is a leading jurisdiction that we borrow 
from; specific example being the Vodafone 
case. We had similar cases here and instead of 
reinventing the wheel, we looked at how it was 
handled in India."
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that are presented to us as tax administrators on double non-taxation. International taxation has 
developed beyond simply double taxation. Africa being a resource region and growth potential being 
recognised, a lot of investment is being made but with the use of so called ‘low tax’ jurisdictions to take 
advantage of double non-taxation. So these are the issues we are looking at as tax administrators 
and how do we stem the outflows because of that.

On learning from jurisdictions like India:

Doris Akol : Indeed India is a leading jurisdiction that we borrow from; specific example being the 
Vodafone case. We had similar cases here and instead of reinventing the wheel, we looked at how 
it was handled in India. A lot of arguments that were presented were borrowed from the Vodafone 
case. Yes, we did not get the resolutions that we needed based again on the decision of Vodafone 
case, but even the post decision journey that India has traveled is something that we are studying 
deeply in order for us to know how to address issues of disposal of indirect assets. 

On Utility of CbCR for African nations:

Doris Akol : It is not a solution, it will not cure all the challenges that we have but it is certainly a 
welcome step ahead. A lot of solution lies in the depth of the information provided but this has to be 
formed by requests made from one country to another. It’s not so much the fact of CbCR, but what 
is being reported and that is where administrations are looking at, ensuring that information provided 
in the report is sufficient to make the decisions.

5 C OUNTER VIEW : DORIS AKOL
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6 S PECIAL INTERVIEW : WITH RICHARD PARRY   
BY ARUN GIRI (GROUP EDITOR, TAXSUTRA)

Richard Parry (Head, Global Relations Division, OECD's 
Centre for Tax Policy and Administration)

Arun Giri: Are tax officers in developed as well as developing countries like India and the 
BRICS nations well trained and up to speed in the context of developments in the international 
tax arena, and how long  will it take to reduce the gap?

Richard Parry: I think the gap may not be as wide as is generally thought. As we are in Africa, it 
is clear that it would be a mistake to think of Africa as a single continent from a tax perspective.  Of 
course there are unifying factors but nonetheless, we should be looking at the countries themselves 
and the range of engagement between countries in the continent as a whole based on a variety 
of factors, including the political. So there are some smaller countries who engage very strongly 
in the international tax sphere and there are larger countries like South Africa, Nigeria, Kenya and 
others in North Africa who are inevitably 
very involved.  

What the BEPS work has shown us through 
African engagement the ATAF Technical 
Committee on Cross-Border Transactions in 
particular, is that tax officials in key countries 
have a very good idea of what’s going on 
in the international landscape and are able to put forward African views and perspectives into the 
BEPS work itself. So I think in some circumstances, there is clearly a significant amount of capacity. 
But that doesn’t mean of course that it’s available evenly throughout Africa; the problem is that there 
are pockets of capacity which need to be better leveraged. For example, it’s really important for 
countries like Kenya, who have a very sophisticated Transfer Pricing system, for their inspectors 
and their officials to share their knowledge with other African countries. It’s not about OECD country 
officials or even BRICS country officials coming to Africa and telling officials what to do, it’s about 
countries within Africa sharing their own experience, because they understand the issues they face.

Arun Giri: Could you elaborate on the BEPS concerns of African countries vis-à-vis concerns 
of the OECD / BRICS / North American countries? Are they quite different?

Richard Parry: I think there is a common and basic issue with regard to transparency. What 
information is available and what isn’t. I think that’s probably a fundamental concern for everybody 
and its particularly a concern for developing countries. In most cases with regard to developing 
countries, the issues are not so much different in terms of the real substance. There is more an 
issue of degree and the extent to which developing countries have to deal with particular tax issues 

"OECD is not the world’s policeman.  But it is 
important to bring countries like Panama into 
the global forum, the automatic exchange of 
information mechanisms..... We don't have any 
mechanisms beyond political pressure."
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because they are more acute - for example, to the extent the developing countries are more reliant 
on corporate income taxes. With regard to the substance of course, there are a significant number 
of issues around how countries define their legislation and how they define the processes which 
they use to implement that. They have particular structural needs and particular structural difficulties 
because of the lack of available resources. There may be technical differences and there are 
questions about the issue of source countries and what such countries need; but it is also clear that 
because of the changing wider economic landscape and particularly the question of IT / Internet 
technology and services, that the difference between source and resident countries may be less 
clearcut than perhaps it was 10 years ago. The world is changing and from that point of view, the 
developing countries have particular issues; but they are more about transparency, information and 
capacity than necessarily the big picture technical issues.  

Arun Giri: OECD’s  ‘Inclusive Framework’ for implementation of BEPS Action Plans by 
countries, has been a lot in the news recently. Could you elaborate on the objectives of 
‘Inclusive Framework’?

Richard Parry: The inclusive framework  was requested by the G20, as the OECD move into the 
BEPS implementation phase. The idea of 
it is to bring all interested countries and 
jurisdictions together on an equal footing, 
to widen the debate about BEPS and 
to include all interested countries in its 
implementation. The reason for such request can be attributed partly to the successful engagement 
with developing countries in the earlier BEPS standard setting process which made it clear that it 
was essential to globalize the process by which further standard-setting / implementation took place. 
This involves monitoring, review, development of guidance which is of beneficial use to developing 
countries, input into development of toolkits and so on. All these elements are part of the inclusive 
framework. 

Finally, the inclusive framework will provide an opportunity for working together on capacity building, 
in terms of the toolkits and the discussions mentioned earlier. They will be developed in terms of the 
platform of international & regional organisations, but the inclusive framework will have an important 
voice in that development process.

The first meeting of the Inclusive Framework was launched in Kyoto Japan on 30 June and 1 July and 
82 countries including 36 additional countries committed to participating in the BEPS Implementation 
process on an equal footing.  A further 21 countries attended the meeting as observers and most are 
likely to commit before the deadline of January 2017.   

Arun Giri: The Panama leaks have once again brought back the focus on tax havens and 
whether the actions of G-20/OECD are going far enough to address the menace of money 
being stashed in offshore jurisdictions. How do you respond to Mr. Philip Baker’s criticism 
that the OECD has paid “so little attention” to the assets hidden in jurisdictions like Panama?

Richard Parry: The OECD is aware of the pressure to act, and there are tough statements on this. 

"The Panama Papers demonstrate the last 
vestiges of the old secrecy based order."
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OECD is fundamentally attempting to achieve the aim of not needing the Panama papers / not 
needing leaks of this kind, by putting in place automatic exchange of information, including beneficial 
ownership,  and by creating an 
international structure which 
effectively undercuts the ability 
of financial centers to operate 
on the basis of secrecy.  

One of the issues is the 
extent to which it is possible 
to bring in such jurisdictions, 
in terms of the kind of political 
pressures that are available 
to countries to do this. OECD 
is not the world’s policeman.  
But it is important to bring 
countries like Panama into 
the global forum, including 
the automatic exchange of 
information mechanisms. 
Panama is currently working 
on how they may do so; but it’s 
important to do this by putting 
political pressure on them and 
yes indeed, Panama is part 
of this particular process. We 
don’t have any mechanisms 
beyond political pressure. But 
the political pressure really 
has to come down to one thing 
– is it in Panama’s interest to 
join the global consensus and 
that’s what is fundamental. 
What Panama is considering right now is how it is in their interest to be part of the global consensus 
on automatic exchange of information.  Shortly after this interview, on 11 May, Panama committed to 
automatic exchange of information in accordance with the G20-OECD Common Reporting Standards 
with exchanges due to begin 2018.  

The dynamics of information exchange and control of how information is actually available and 
shared are fundamental to the new global regulatory landscape and it is no longer possible for 
people to squirrel away money in the hidden corners of the globe and for this to be unknown to 
anybody but themselves. The world has moved on from that.  The Panama Papers demonstrate the 
last vestiges of the old secrecy based order. 

6 S PECIAL INTERVIEW : WITH RICHARD PARRY

Richard Parry with Taxsutra Group Editor Arun Giri on the sidelines of IBFD Summit
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N EWS WRAP UP7

This section provides brief news updates on BEPS from 
around the world, during the last couple of months.

April 1, 2016 - Chile and Uruguay have signed the Convention for the Avoidance of Double Taxation 
(the Treaty). The Treaty aligns with the Organization for Economic Co-operation and Development 
Model Convention (OECD Model), as well as the recommendations in the OECD final reports in its 
Action Plan on Base Erosion and Profit Shifting.

April 1, 2016 – The OECD released a report compiling the inputs received from various stakeholders 
on the discussion draft released on Feb 29, 2016 on the treaty residence of pension funds. More 
than 25 organizations have commented on discussion the draft.

April 11, 2016 –South Africa released draft regulations for comment concerning country-by-country 
(CbC) reporting obligations for South African taxpayers that form part of a multinational enterprise 
(MNE) Group.

April 12, 2016 – The European Commission has proposed public transparency rules for MNCs to 
tackle corporate tax avoidance in Europe estimated to cost European Union (EU) countries EUR 
50-70 billion a year in lost tax revenues. The rules propose that MNCs operating in EU with global 
revenues exceeding EUR 750 million a year must publish key tax related information for all their EU 
entities on a country-by-country (CbC) basis, and such information will be made available in a stand-
alone report accessible to the public for at least 5 years on the MNC’s website which will enable the 
public to scrutinize tax behavior of MNCs and evaluate whether significant profits have been shifted 
outside EU. The EU expects over 6000 MNCs to be covered by this requirement, representing 90% 
of global turnover of all MNCs, however, it has clarified that small and medium sized companies will 
not be affected.

April 20, 2016 - Bermuda became the 33rd signatory of the Multilateral Competent Authority 
Agreement for the automatic exchange of Country-by-Country (“CbC”) reports.

April, 2016 - The Luxembourg Government has adopted EU Directive for mandatory exchange of 
information on cross-border rulings into Luxembourg domestic law. The new rules will apply from 1 
January 2017. 

May 2016 – Australia Government has released a consultation paper for introduction of a Diverted 
Profits Tax (DPT) aimed at multinationals that artificially divert profits from Australia. The DPT will 
target businesses that shift profits offshore through arrangements that result in less than 80 per cent 
tax being paid overseas than would otherwise have been paid in Australia and where it is reasonable 
to conclude that the arrangement is designed to secure a tax reduction and lacks economic substance.
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May 3, 2016 – Liechtenstein Government released a consultation report on proposed amendments 
to the tax legislation. The report, prepared by the Fiscal Authority, includes various points on the 
implementation of measures against base erosion and profit shifting (BEPS). The new law shall 
enter into force effective from 1 January 2017. The consultation report proposes introduction of 
the correspondence principle for dividends to avoid double non-taxation, abolishment of intellectual 
property (IP) box regime with transitional period for existing IP boxes until the end of 2020, formal 
definition of the term “ruling” in the tax act and general TP documentation requirements. The draft 
legislation in the report generally follows the OECD recommendations presented in BEPS final 
reports.

May 12, 2016 - 6 new countries (Canada, Iceland, India, Israel, New Zealand and the People’s 
Republic of China) signed the Multilateral Competent Authority Agreement (“MCAA”) for the 
automatic exchange of Country-by-Country (“CbC”) reports, bringing the total number of signatories 
to 39 countries. The CbC MCAA allows all signatories to bilaterally and automatically exchange 
Country-by-Country Reports with each other, as contemplated by Action 13 of the BEPS Action Plan. 
It will help ensure that tax administrations obtain a complete understanding of how MNEs structure 
their operations, while also ensuring that the confidentiality of such information is safeguarded.

May 19, 2016 – The European Council has adopted a directive to implement OECD BEPS Action 
13 on Country-by-Country (“CbC”) reporting w.e.f. fiscal year 2016. It covers groups of companies 
with a total consolidated group revenue of at least €750 million. If the parent company is not EU 
tax resident and does not file a report, it must do so through its EU subsidiaries. Such “secondary 
reporting” will be optional for the 2016 fiscal year, but mandatory as from the 2017 fiscal year. The 
directive also implements automatic exchange of information between EU Member States built on 
EU’s existing common communications network for automatic exchange between tax authorities. A 
deadline of 15 months from end of fiscal year has been set for tax administrations to automatically 
exchange the information. Member states are required to lay down rules on penalties applicable to 
infringements.
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May 19, 2016 – The European Commission issued a communication clarifying the scope of the 
concept of “state aid”. While the EC release explains that the OECD guidelines do not deal with 
“state aid” per se, the communication captures the international consensus on transfer pricing and 
finds that rulings in line with the OECD approach are unlikely to give rise to state aid.

May 23, 2016 – The OECD Council approved the amendments to the Transfer Pricing Guidelines 
for Multinational Enterprises and Tax Administrations (“Transfer Pricing Guidelines”), as set out in 
the 2015 BEPS Report on Actions 8-10 “Aligning Transfer Pricing Outcomes with Value Creation” 
and the 2015 BEPS Report on Action 13 “Transfer Pricing Documentation and Country-by-Country 
Reporting”. This update process further clarifies the status of the BEPS changes to the Transfer 
Pricing Guidelines. Further work is being undertaken to make conforming amendments to the 
remainder of the Transfer Pricing Guidelines, in particular to Chapter IX “Transfer Pricing Aspects of 
Business Restructurings.”

May 2016 – The Australian Taxation Office (ATO) intends to release the final Local file “high level 
design” as part of Australia’s implementation of the country-by-country (CbC) reporting requirement. 

May 26 & 27, 2016 – The G7 Leaders met in Ise-Shima on May 26th and 27th to address major 
global economic and political challenges, include tax transparency as one of their focus areas. The 
Leaders encourage interested countries and jurisdictions to commit to BEPS implementation, and 
reaffirm G20’s call on countries implementing the standard on automatic exchange of information 
(EOI) by committed deadline and to sign the Multilateral Convention. The Leaders also requested 
OECD to establish the “objective criteria to identify non-cooperative jurisdictions with respect to tax 
transparency”.

May 31, 2016 – OECD has released a discussion draft on the multilateral instrument to implement the 
tax-treaty related BEPS measures. Based on BEPS Action 15 (Developing a Multilateral Instrument 
to Modify Bilateral Tax Treaties), an Ad Hoc Group was established in May 2015 with the objective 
of developing a multilateral instrument to modify existing bilateral tax treaties for implementing tax 
treaty related BEPS measures. Public comments are now invited on technical issues by June 30, 
2016.

June 1, 2016 – Germany has published a draft bill to implement CbC reporting applicable to German 
headquartered multinational groups with annual consolidated group revenue of minimum €750m, 
for fiscal years beginning after 31 December 2015. All entities with gross receipts (third party and 
intercompany) of at least €100m in the previous financial year are required to prepare a Master 
File and submit it to the tax authorities upon request. CbC reports are required to be filed within 12 
months from the end of the fiscal year. Non-compliance with CbC reporting obligation may be subject 
to a penalty of up to €5k. The draft also includes the implementation of the European Union (EU) 
Automatic Information Exchange Directive which was adopted in December 2015.

June 1, 2016 – Jamaica and Uruguay became the 95th and 96th jurisdictions to join the multilateral 
convention on mutual administrative assistance in tax matters. The convention allows for the 
automatic exchange of country-by-country reports under the OECD’s base erosion and profit shifting 
(BEPS) project. Further, Brazil’s instrument of ratification of the convention has been deposited with 
the OECD and will enter into force on 1 October 2016.
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June 2, 2016 – Mr. Jefferson Vander Wolk has been appointed Head of the Tax Treaty, Transfer 
Pricing & Financial Transactions Division in the Centre for Tax Policy and Administration. He will take 
up his duties in early July 2016.

June 16, 2016 – OECD’s Tax Talks (webcast series) provided an update on the BEPS Project 
(developments since the delivery of the BEPS package), tax transparency and way forward. Pascal 
Saint-Amans (Director of the Centre for Tax Policy and Administration) stated that OECD has been 
mandated by the G20 to establish objective criteria to identify non-cooperative jurisdiction with respect 
to tax transparency by July 2016. Regarding binding arbitration, Achim Pross (Head of International 
Cooperation and Tax Administration) clarified that “there will also be a provision on arbitration in the 
multilateral instrument and this fits into the overall OECD agenda of dispute resolution”.

June 20, 2016 – Hong Kong accepted OECD’s invitation to participate in the BEPS project as an 
Associate alongside other nations. 

June 21, 2016 – EU Member States have agreed on new rules to eliminate certain corporate tax 
avoidance practices. The new rules will address certain common loopholes and aggressive tax 
planning currently used by certain large companies to avoid paying tax.

June 23, 2016 – Ireland published new guidelines introducing bilateral Advance Pricing Agreement 
(APA) program effective 1 July, 2016.  The Irish APA program is broadly aligned with international 
best practice and is being implemented to comply with OECD recommendations BEPS project – 
specifically the final report on Action 14 – Making Dispute Resolution Mechanisms More Effective.

June 28, 2016 – Dominican Republic and Nauru became the 97th and 98th jurisdictions to join the 
multilateral convention on mutual administrative assistance in tax matters. The convention will enter 
into force for Nauru on 1 October 2016.

June 30, 2016 - During the meeting in Kyoto, five countries – Argentina, Curacao, Georgia, Korea, 
and Uruguay – signed the Multilateral Competent Authority agreement for the automatic exchange 
of Country-by-Country reports (“CbC MCAA”) under the BEPS Project, bringing the total number of 
signatories to 44 countries. The CbC MCAA allows all signatories to bilaterally and automatically 
exchange Country-by-Country Reports with each other, as contemplated by Action 13 of the BEPS 
Action Plan.

June 2016 - With application from 1 July 2016, the 2016 Australian Federal Budget will implement 
the changed OECD TP guidelines, which implement the BEPS Actions 8-10 aligning transfer pricing 
outcomes with the value chain and provide guidance on what are considered to be high risk related 
party dealings.

June 2016 – The European Commission published a non-confidential version of its decision to 
open a state aid investigation into a tax ruling obtained from the Luxembourg tax administration 
by a U.S. branch of a multinational corporation. The EC applied a three-step analysis to determine 
whether a tax measure constitute a selective advantage, and concluded that the Luxembourg tax 
administration’s issuance of the tax ruling represented preferential treatment of the taxpayer and that 
no justification for this preferential treatment had been identified.
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