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Note from the Editor:

The last month or so has been all about the 'Panama leaks' with wall to wall coverage by the media 
worldwide, focusing on the 1.1 million documents containing names of thousands of individuals, 
including celebrities who opened a company in Panama. The direct consequence - it has once again 
sharpened the gaze on 'tax havens' and the damage they do to the world economy. While our latest 
edition of the 'Scaling BEPS' newsletter is not all about Panama, Philip Baker, in his 'Shooting Straight' 
piece, unloads all his armoury on this issue, and asks a pertinent question - "How is it that the OECD has 
focused its resources very largely over the last three years on the issue of aggressive tax planning by 
multinational companies, and paid so little attention to the assets hidden in jurisdictions like Panama?"

In our Face to Face segment, Ms. Pallavi Bakhru (Group Head, Taxation - Vedanta) shares that her 
group is ahead of the curve as far as compliance with CbCR norms go, but is apprehensive about the 
information being shared beyond the tax authorities, that could potentially make companies a target 
of social groups. In 'Expert Gaze', Parul Jain & Puneet Gupta (BMR Advisors) dwell in detail on the 
much talked about 'Equalisation Levy', a withholding tax introduced by the Indian Finance Minister in 
this year's Union Budget, as a 'digital tax.' While the scope of this tax, for the time being is restricted 
to online advertisements, a tax department Committee has recommended casting the net wide in the 
near future. In an interview to Taxsutra, senior IRS officer Mr. Akhilesh Ranjan, when asked whether 
taxpayers would be entitled to Double Tax Treaty benefits on this levy, gave a Shermanesque answer 
- NO. The BMR authors however raise an interesting question - Will this violate the Vienna Convention 
principles?

Last but not the least, we get you a detailed write-up on India's recently introduced 'Patent Box' regime 
and whether the same is in line OECD's 'nexus' approach. The analysis (prepared based on inputs 
given by legal experts) further examines practical considerations in patent tax incentives proposed in 
the Indian tax law vis-à-vis the Indian Patents Act, 1970. 

The next big date for the 'BEPS Express' - June 2016, when the new 'inclusive' forum announced by 
OECD to review the implementation of the BEPS minimum standards, meets in Kyoto. Be rest assured 
the next edition of 'Scaling BEPS' shall have all the details...

I NTRODUCTION
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1 I NVEST IN INDIA - INDIA’S PATENT BOX REGIME

This note analyses India’s patent box regime introduced in Budget 2016 & whether it is in 
line with OECD’s ‘nexus approach’ as specified under BEPS Action Plan 5.  The note also 
examines practical considerations in patent tax incentives proposed in the tax law vis-à-vis 
the Indian Patents Act, 1970.

The Union Budget, 2016 has advanced the concept of “Make in India” to “Invent in India” 
by introducing the Patent box regime: a concessionary 10% tax rate for income arising 
out of certain intellectual property (‘IP’) developed and registered in India. India has now 
joined the countries introducing or modifying their exclusive tax regime for IP, one of the 
major tax issues identified in the OECD-BEPS project. While introducing the regime, the 
Budget memorandum stated that the aim of the regime is to provide additional incentive 
for companies to retain and commercialize existing patents and to develop new innovative 
patented products. 

A) India’s Patent Box Regime – What is 
in it?

● A new section 115BBF: “Tax on Income 
from Patent”, effective from financial 
year 2016-17.

● 10% tax on income by way of royalty in 
respect of the patent developed and 
registered in India.

● No deduction in respect of any 
expenditure or allowance shall be 
allowed against such income

● Eligible assessee is the Patentee, who 
is a resident in India. Patentee means 
the person, being the first and true 
inventor of the invention, whose name is 
entered so in the patent register under 
the Patents Act.

What is stated in the Patents Act, 
1970?

• ‘Invention’, means a new product or 
process involving an inventive step and 
capable of industrial application.

• ‘True and first inventor’ according to 
the Patents Act, 1970 does not include 
either the first importer of an invention 
into India, or a person to whom an 
invention is first communicated from 
outside India.

• A patent application can be made 
by the true and first inventor and the 
assignee.
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1 I NVEST IN INDIA - INDIA’S PATENT BOX REGIME

B) Patent Box Regime - What did the OECD prescribe?

● Discussions on IP regimes was a major component of the OECD-BEPS Action 
Plan 5: “Countering Harmful Tax Practices More Effectively, taking into account 
transparency and substance” (the ‘BEPS Report’)

● The BEPS Report specifically required substantial activity for any preferential tax 
regime so as to align taxation with substance

● As part of the project, around 16 existing IP regimes were evaluated and different 
alternatives were considered to establish the substance link. The same is depicted 
below:

● The fundamental principle underlying the nexus approach is that income should only 
benefit from an IP regime to the extent the taxpayer itself incurred the expenditure 
that contributed to the IP. Accordingly, the “substantial activity requirement” has been 
elevated in importance under Action Plan 5. 

● The BEPS Report insisted onthe requirement of substantial activity for any 
preferential regime. Viewed in the wider context of the work on BEPS, this principle 
formed the second pillar of the BEPS Project, which is “to align taxation with 
substance by ensuringthat taxable profits can no longer be artificially shifted away 
from the countries wherevalue is created.” 

● The BEPS Report also prescribed what income may receive tax benefits by applying 
the following calculation:

Qualifying Expenditures incurred to 
develop IP asset

Overall expenditures incurred to 
develop IP asset

Overall income from IP 
asset

Income receiving tax 
benefits

Existing IP 
regimes - reduced 

rates/ income 
exemption

Proposal I: Value 
creation approach 
– undertake set 

activities 

Proposal II: 
Transfer Pricing 

approach – based 
on FAR analysis

Proposal III: Nexus 
approach – Nexus 
between income 
receiving benefits 

and related 
expenditure 

X =
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1 I NVEST IN INDIA - INDIA’S PATENT BOX REGIME

C) Is Indian regime in line with OECD’s nexus approach ?

Particulars OECD BEPS Proposals Indian Patent Box Regime

Objective 
of the 
regime

Benefits are conditional on the extent 
of research and development (‘R&D’) 
activities of taxpayers receiving 
benefits

There is no specific link between the 
expenditures incurred and the income 
eligible to tax benefit

Who is 
eligible to 
receive 
the bene-
fit?

Benefits are provided only to 
taxpayers that engage in the research 
and development activity

Benefits are provided only to a patentee. 
“patentee” means the person, being the 
true and first inventor of the invention, 
whose name is entered on the patent 
register as the patentee, in accordance 
with the Patents Act, and includes every 
such person, being the true and first 
inventor of the invention, where more 
than one person is registered as patentee 
under that Act in respect of that patent.

Qualifying taxpayers would include 
resident companies, domestic 
permanent establishments (‘PE’) and 
foreign PEs of resident companies 

Qualifying taxpayer is a person resident 
in India. An Indian PE of a foreign 
enterprise will therefore be not covered.

 

What 
are the 
eligible 
assets?

Qualifying IP assets are Patents and 
other IP assets that are functionally 
equivalent to patents if they are 
both legally protected and subject 
to similar approval and registration 
processes. Broadly include Patents, 
copyrighted software, other IP assets 
that are non-obvious, useful and 
novel. Marketing related IP assets 
such as trademark can never qualify 
for tax benefits under an IP regime.

Qualifying assets are only Patents. 
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How is 
the bene-
fit calcu-
lated?

Eligible income should be obtained 
by subtracting IP expenditures 
allocable to the income. Such 
income may include royalties, capital 
gains, income from sale of IP assets, 
embedded income from sale of 
products/ processes directly related 
to the IP asset. 

Income eligible to benefit is the gross 
royalty income. No benefit for capital 
gains, embedded income etc.

Proportion of income that benefits from 
the incentive is the same proportion 
that qualifying expenditures bear to 
the overall expenditure.
The nexus ratio applied to the ‘Overall 
income from IP asset’ is:

Qualifying Expenditures 
incurred to develop IP 
asset

Overall expenditures 
incurred to develop IP 
asset

The expenditure on acquired IP 
and related party outsourcing would 
not be included in the Qualifying 
Expenditure (i.e. in the numerator) 
but will be included in the Overall 
expenditure thereby reducing the 
ratio to be applied for claiming the 
tax relief. 

Regimes may also provide for a 30% 
up-lift on qualifying expenditures 
subject to overall limits, to cater 
to taxpayers that acquire IP or 
outsource activities. 

Beneficial rate of 10% applicable on 
the income by way of royalty in respect 
of the patent developed and registered 
in India. No deduction in respect of 
any expenditure or allowance shall be 
allowed against such income.

What 
happens 
when 
R&D 
activities 
are out-
sourced?

Expenditures incurred by related 
parties (through outsourcing) 
would not be included in qualifying 
expenditures. Unrelated outsourcing 
may however be permitted upto 
certain levels.

No specific conditions provided for 
outsourcing. The benefits are available 
to the patent holder, even though 
some of the activities would have been 
outsourced.

Continued on page 24

1 I NVEST IN INDIA - INDIA’S PATENT BOX REGIME
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E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP

Background 

Advancement in information and communication technology in the last few years has brought 
cataclysmic changes in the ways in which businesses are conducted and entrepreneurs around the 
world have been quick to take advantage of these changes.  Till few years back, physical presence in 
proximity to the markets was considered as a core requirement for penetrating any market or location, 
as the extraordinary communication and transports costs would have made it difficult to access the 
market.   With the advance of digital technology and significant reduction in communication costs, 
new business models have evolved which no longer require physical and proximate presence of the 
suppliers of goods and services. 

Tax challenges in digital economy 

These innovative ways of conducting businesses have created new tax challenges for taxing 
jurisdictions, which rely on physical presence threshold for taxing corporations.  International 
taxation rules on the basis of which taxing rights are allocated under tax treaties were devised long 
before such technological advancements 
were envisaged.  Existing law provides for 
taxation of business income on the basis 
of constitution of permanent establishment 
(PE) which is largely conceived as a physical 
presence of business activity.  Certain 
economies like India which adopt source 
based taxation rules also tax certain income 
(like fee for technical services) on gross basis, even where PE of foreign entity is not constituted.  In 
the context of digital business, the challenge from tax perspective is that foreign entities do not meet 
the extant PE rules nor the income earned by these entities qualify as royalty or fees for technical 
services under tax treaty(ies), often leading to the result that the income earned is not subject to tax 
in the source country.  Whilst these entities pay taxes in their home jurisdiction on global revenues, 
in some instances, profits have been parked in no tax or low tax jurisdictions resulting in what is 
referred to as “stateless income”.   

OECD’s BEPS Proposals 

There is a growing realization that the relevance of PE should be undermined and new rules/ 
principles should be framed for digital businesses to address this challenge.  These challenges have 

Parul Jain (Partner) & Puneet Gupta (Associate 
Director), BMR & Associates LLP

The Committee noted that the relevance of 
the extant physical presence threshold for 
taxation of corporations stands undermined 
with the emergence of digital enterprises.  

Parul Jain
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been recognized by the international community, leading to their inclusion in the Base Erosion and 
Profit Shifting (BEPS) Project endorsed by G-20 and OECD, which later published a detailed Report 
in September 2015. The BEPS Report suggested various measures to address these challenges.   
One of the measures discussed in the Action Plan 1 was introduction of Equalisation Levy, though it 
was left to individual countries to incorporate it in their domestic tax laws provided, basic principles 
of international taxation like respect for existing treaty obligations, grant of tax credit, etc are adhered 
to.  This measure was not recommended by BEPS Action group as it was realized that further work 
needs to be done to understand its total impact before this measure can be formally implemented.

Committee constituted by Indian Revenue 

Recognizing the significance of tax issues relating to e-commerce transactions, the Central Board 
of Direct Taxes (CBDT) constituted a Committee whose terms of reference included detailing the 
business models for e-commerce, direct tax issues in regard thereto and a suggested approach 
to deal with these issues under different business models.  The Committee which comprised of 
Government representatives as well as tax experts submitted its report in February 2016.  

The Committee noted that the relevance of the extant physical presence threshold for taxation of 
corporations stands undermined with the emergence of digital enterprises.  The asymmetry in tax 
burden faced by purely domestic and multi-national enterprises can have distortionary impact on the 
market competition and can adversely affect the development of domestic enterprises.  The clear tax 
advantage faced by foreign enterprises over their Indian counterparts also creates strong incentives 
for Indian enterprises to either locate themselves in a low tax jurisdiction outside India or sell their 
businesses to a foreign enterprise.  In view of these challenges and the fact that all other measures to 
deal with this problem would probably require amendments to tax treaties, the Committee considered 
application of an ‘Equalisation Levy’ to be one of the most feasible alternatives at this stage.  

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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Equalisation levy – Finance Bill 2016

In light of the recommendations of the 
Committee, the Finance Bill 2016 proposes 
to introduce ‘Equalisation Levy’ on specified 
digital services which include online 
advertisement, any provision for digital 
advertising space or any other facility or service 
for the purpose of online advertisement and 
would include any other service as may be 
notified by Central Government .  This new 
levy has been introduced vide separate Chapter in the Finance Bill and thus would be separate and 
in addition to the normal corporate tax levied on corporations.  Equalisation Levy has been proposed 
at the rate of 6 percent of the gross consideration in respect of specified services received by a non-
resident not having a PE in India from a resident or from a non-resident having a PE in India.  The 
payer is required to withhold Equalisation Levy from the consideration payable to a non-resident.  
Further, in order to reduce burden of small taxpayers in the digital domain, it is also provided that no 
such levy shall be payable if the aggregate amount of consideration for specified services does not 
exceed INR 1 lakh in any previous year. 

Scope of levy – will it be too wide ?

It may be noted that whilst currently the scope of Equalization Levy has been restricted to online 
advertisement services only, the Committee constituted by CBDT has recommended its applicability 
to wide categories of services including payments for online collection or processing of data, payment 
for online news, search, maps, payment for online software applications accessed or downloaded etc.  
If recommendations of the Committee are accepted and the scope of Equalisation Levy is expanded 
to include all these services, the impact of Equalisation Levy would be much more detrimental as 
compared to that envisaged under the current proposal.  Also, while the move is directed towards 
levying tax on foreign advertising companies, this would create additional burden on Indian payers 
as the levy is in the form of withholding and all compliances and filings are required to be undertaken 
by Indian payers.  

Albeit, equalization levy is a separate taxing 
code and does not form part of the Act, 
however certain aspects and provisions of 
this new code gives an impression that this is 
an additional income tax.  

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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Is the levy an income tax ?

The first and foremost issue with regard to the 
Equalisation Levy is the fundamental nature 
of this levy ie whether it is in the nature of an 
additional income-tax under the garb of a new 
levy or whether it is an altogether new form 
of tax.  Albeit, equalization levy is a separate 
taxing code and does not form part of the 
Act, however certain aspects and provisions 
of this new code gives an impression that 
this is an additional income tax.  These are 
(a) collection and administration of Equalisation Levy is under the Income tax Act (b) exemption is 
provided under the Income tax Act in respect of income which is subject to this levy (c) exemption 
from this levy is granted to a non-resident service provider if it creates a PE in India.  Given the intent 
of introduction of this new levy combined with available exemptions under tax treaties, it is unlikely 
that this argument would be accepted by the tax authorities.  

It may be noted that whilst currently the 
scope of Equalization Levy has been 
restricted to online advertisement services 
only, the Committee constituted by CBDT 
has recommended its applicability to wide 
categories of services .

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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Applicability of tax treaty 

The next immediate question that arises is regarding the applicability of tax treaties to Equalisation 
Levy.  Specifically, considering that the Equalisation Levy has been introduced under a separate 
Chapter in the Finance Bill, and the provisions of the Income tax Act which allows taxpayers to claim 
tax treaty benefits have not been made applicable to Equalisation Levy.  Therefore, non-residents 
would face challenge in claiming tax treaty benefits including claiming credit of the said levy, which 
could possibly lead to violation of the Vienna Convention principles, which require the countries to 
respect the provisions of the tax treaty in good faith.  Thus, where the home country does not give 
credit for Equalisation Levy, this would possibly lead to double taxation of advertisement revenues 
earned by foreign company from India.  

Equalisation levy vis-à-vis OECD Proposals 

The manner of introduction of Equalisation Levy is against the principles enunciated by 
OECD.  The OECD BEPS Report, while laying down the scope of Equalisation levy, had mentioned 
that Equalisation Levy should be applied only where the non-resident enterprise has a significant 
economic presence in the source country and undue burden on small and medium-sized businesses 
should be avoided and that the countries need to respect their tax treaty obligations while introducing 
Equalisation Levy.  All these recommendations of OECD have not been respected in the proposals 
introduced by Finance Bill, 2016.  

Continued on page 28

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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Q: Any unique aspects around CbCR which are particularly relevant from a Vedanta Group 
point of view?

Ms Pallavi Bakhru : Vedanta is head-quartered 
and listed in London. Our timeline for CbCR 
reporting as per UK laws is March 2018, but due 
to regulatory compliances in India we have to be 
ready with our internal files by November 2017. To 
ensure that everything is cohesive, we do not have 
the luxury of time as compared to companies in the 
UK who have to comply with the CbCR. 

We are a little ahead of the curve as compared in terms of complying with CbCR. This is due to the 
fact that Vedanta is involved in mining and under the Extractive Industries Transparency Initiative, 
the Group is publishing a Tax Transparency Report for the last 2 years. The Report contains country-
wise details of taxes, cess, royalty paid as well as tax collected on behalf of the company in respect 
of its operations around the world. So in a way, we already report country wise tax details across the 
globe. 

UK brought out Regulations last year on reporting payments to Governments; therefore, we now 
need to report payments to Governments around the globe. 

Q: A related point to the above question is with the European Union (EU) now proposing to 
make CbCR information public, are you concerned with confidentiality aspects? How is the 
Group preparing for such disclosures?

Ms Pallavi Bakhru :  We are comfortable disclosing the information to tax authorities. In fact, our 
Tax Transparency Report is a part of the Sustainability Report of Vedanta Plc., therefore we already 
disclose tax details in respect of our operations around the world.

While transparency is necessary, taking the 
disclosure of CbCR information beyond the tax 
authorities unless there is a cogent reason for 
doing so, raises the concern that companies are a 
vulnerable target for social groups, therefore they 

may be at the receiving end sometimes of the detriment of information which is public.

Bhavik Timbadia (Partner, BMR & Associates LLP) and Ameya 
Kunte (Executive Editor, Taxsutra) jointly speak with Ms Pallavi 
Bakhru (Senior Vice President & Group Head Taxation – Vedanta) 
on how Transfer Pricing - Country by Country Reporting (CBCR) 
affects the businesses and key experiences in implementing 
CBCR at Vedanta. She also shares her perspective on overall 
BEPS impact areas as well. 

3 F ACE TO FACE
Interview with Ms. Pallavi Bakhru 
By Ameya Kunte (Executive Editor, Taxsutra) &
Bhavik Timbadia (BMR & Associates LLP)

“We are one of those very few natural 
resources companies which doesn’t have 
an international trading arm … To that 
extent, we have less concerns regarding 
CbCR.”

“There needs to be a trust building exercise 
with the Indian tax authorities specifically 
in the context of BEPS”
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Having said that, once this proposal by EU becomes a Directive, we will definitely comply with the 
requirement of publishing CbCR information on our company’s website. 

Q: Any significant challenges that you have faced internally while collating information for 
CbCR?

Ms Pallavi Bakhru : Collating CbCR information is a mammoth exercise, considering that the size 
of our Group is large and our global structure is complex. However, on a preliminary assessment, we 
don’t see major hiccups in complying with CbCR. Fortunately or unfortunately, our business is not 
very portable since our profits typically arise where mining activities happen. In fact, we are one of 
those very few natural resources companies which doesn’t have an international trading arm. To that 

extent, we have less concerns regarding CbCR.

Vedanta has to also give details of different lines of 
business, which may become a bit of a challenge 
with regards to our different verticals such as 
aluminium, copper, iron ore, etc. We have to 
balance out the information, but we will comply with 
whatever is required from us.

Q: Any specific focus areas on intangibles that you have identified while preparing CbCR 
considering its impact on transfer pricing assessments in India?  

Ms Pallavi Bakhru : So far, since we don’t have any significant patents, we haven’t had any major 
issues surrounding intangibles. 

3 F ACE TO FACE

Vedanta, under the Extractive Industries 
Transparency Initiative, has been 
publishing a Tax Transparency Report 
for the last 2 years… we already report 
country wise tax details across the globe

Interview with Ms. Pallavi Bakhru 
By Ameya Kunte (Executive Editor, Taxsutra) &
Bhavik Timbadia (BMR & Associates LLP)
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Q: Any concerns that you have regarding the use of CbCR information during transfer pricing 
audits from an India and global perspective?

Ms Pallavi Bakhru : We haven’t had any 
significant TP issues in any jurisdiction so far. Our 
TP assessments are usually around intercompany 
loans and corporate guarantees and benchmarking 
of interest and guarantee commission. On a broader 
note, regarding transfer pricing audits, somewhere, 
there needs to be a trust building exercise with the 
Indian tax authorities specifically in the context of 
BEPS. For example, our relationship with HMRC is 
more like a relationship between 2 equals. 

With companies complying and sharing confidential data in the form of CbCR, it also puts onus on tax 
authorities to deal with the information very carefully with the same level of respect and mutual trust. 
In the path of evolution, there has to be a leap of faith and there must be progress to a better level of 
relationship management than what the Indian tax authorities currently share with companies.

Q: While we do hope India follows the OECD template for CbCR, we hear that China is 
proposing to add a few more items to the CbCR template. Do you think India will follow 
China’s footsteps? 

Ms Pallavi Bakhru : I am quite hopeful that India will 
follow the OECD guidelines. India was significantly 
involved with OECD on this BEPS initiative, despite 
not being a member of OECD. Having been a part 
of the working groups / committees etc, India feels 
a lot of ownership with respect to the work that 
OECD has done. Therefore, I am quite inclined to believe that India would probably want to adopt 
the same approach as OECD.

3 F ACE TO FACE

While transparency is necessary, taking 
the disclosure of CbCR information 
beyond the tax authorities unless there 
is a cogent reason raises vulnerability of 
the companies from social groups… our 
Tax Transparency Report is a part of the 
Sustainability Report of Vedanta Plc., 
therefore we already disclose tax details in 
respect of our operations around the world.

It is relevant to understand that Vedanta 
pays most of the taxes in India, and we 
ensure our compliance with the regulatory 
requirements.

Interview with Ms. Pallavi Bakhru 
By Ameya Kunte (Executive Editor, Taxsutra) &
Bhavik Timbadia (BMR & Associates LLP)
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3 F ACE TO FACE

Q: Further, apart from CbCR, which other BEPS Action Plans, relevant for Vedanta Group, 
that would be your focus area in the coming 6 months?

Ms Pallavi Bakhru : BEPS proposals relating to interest deductibility are relevant to us. We are 
already on the drawing board with respect to calculations to be done for interest deductibility as UK 
has already brought in this concept of “worldwide debt”. Also because of certain local regulations, 
this is also hurting us in other jurisdictions that we have presence, although not in India as there are 
no thin capitalization rules.  

CFC is not really an area of concern, but is 
definitely on our radar. For example, we have 
certain companies which we optionally made as tax 
residents of UK; therefore these CFCs are part of 
Vedanta Plc. We do believe that UK is a little ahead of the curve and bringing in laws which have said 
that CFC profits cannot be set off against brought forward losses, we will comply will the regulatory 
requirements and it may need restructuring

Further, with respect to digital economy changes, our business model is very basic and we get more 
affected by service tax imposed on payments by the Government, which has a huge impact for 
us. We also probably get the most impacted by things that happen in India as a sizable part of the 
business is here.It is relevant to understand that Vedanta pays most of the taxes in India, and we 
ensure our compliance with the regulatory requirements. 

Q: Given that Finance Bill 2016 has introduced the framework of CbCR and related Rules 
are anticipated in the coming months, any specific expectations from these Rules that you 
suppose will ease out the compliance pressure for corporates?

Ms Pallavi Bakhru : Nothing specific comes to my mind, but I expect India to follow the OECD 
template and do exactly what OECD has suggested. This would also make it easier for a large 
corporate to comply with local filing and master file etc. Therefore, we are not anticipating it to be a 
huge challenge.

I am quite hopeful that India will follow the 
OECD guidelines.

Interview with Ms. Pallavi Bakhru 
By Ameya Kunte (Executive Editor, Taxsutra) &
Bhavik Timbadia (BMR & Associates LLP)
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Mr. Philip Baker, Queen's Counsel, UK

S HOOTING STRAIGHT4
PHILIP BAKER

April 2016: BEPS in the shadow of Panama

The news is currently dominated by the Panama Papers.  This has certainly overshadowed BEPS in 
terms of news coverage, and the current focus on the Panama revelations raises some interesting 
points on the BEPS process. 

Curiously, the most shocking of the Panama revelation relate not to tax but to old-fashioned bribery, 
corruption, and hiding the proceeds of crime 
and money laundering.  Some of the heads of 
governments whose assets were hidden behind 
Panama entities could hardly have been avoiding 
tax since there was no tax to pay in their countries.  
Undemocratic leaders were obviously hiding funds 
behind non-transparent entities against the rainy 
day when they might be out of office and in exile.  
It will be interesting to see when the research on 
the Panama Paper proceeds further exactly where these funds came from; what companies and 
individuals were bribing these leaders.  This has little to do with tax evasion (though, of course, the 
individuals concerned could hardly declare the undisclosed funds for tax purposes).  The highest 
profile revelations have little if anything to do with tax avoidance or evasion. 

Of course, jurisdictions like Panama are referred to as “tax havens” because no one would secret 
away their funds if they were subject to a significant tax burden in these jurisdictions, or if the tax 
authorities there were like to exchange information about them with other authorities abroad.  The 
term “tax haven” has been current for over 60 years.  However, perhaps the jurisdictions ought 

to be referred to more accurately as “corruption 
havens” since it is the undermining of legitimate 
government that they are really concerned with.  

The danger here is that some governments – and 
not necessarily just corrupt governments – will try 
to divert these revelations into action limited to the 
field of tax evasion only, and play down the bribery 
and corruption elements.  After all, where would 

government leaders hide their funds if all these offshore centres were closed down, and where would 
multinationals pay their bribes to obtain valuable contracts if the centres no longer existed?  A great 
danger is that projects like the BEPS Project increase tax revenue for states, only to see a larger 

“How is it that the OECD has focused its 
resources very largely over the last three 
years on the issue of aggressive tax 
planning by multinational companies, and 
paid so little attention to the assets hidden 
in jurisdictions like Panama?”

“To be fair to the OECD, well before 
the BEPS Project started the work on 
automatic exchange of information for tax 
purposes had begun to tackle tax evasion 
through offshore accounts.”
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portion of that revenue siphoned off into corruption havens by corrupt leaders, unless corruption is 
dealt with at the same time as, or even as a priority to, tax evasion.  The Panama revelations are 
a wonderful opportunity to assemble international public opinion against corruption havens and to 
close them down; this will fail if governments are 
allowed to deflect this into an attack only on tax 
evasion.

One wonders whether the Panama leaks are likely 
to have an even greater impact than the leaks 
and the whistleblowing which have dominated 
the development of international taxation over the 
past decade.  It is worth reminding oneself that the 
BEPS Project began with a whistle-blower drawing 
the attention of the Public Accounts Committee in 
the UK to the tax treatment of some multinational 
companies.  This was followed by further leaks, such as the Luxemburg Leaks, and by information 
supplied by whistle-blowers.  The progress of international tax in the last ten years has not been 
driven by government policies to deal with aggressive tax planning, tax evasion, and, now, bribery 
and corruption: it has been pushed forward by the actions of whistle-blowers and by leaks.  

The public attention being given to the examples of hidden assets disclosed in the Panama Papers 
throws an interesting shadow across the OECD’s BEPS Project.  How is it that the OECD has 
focused its resources very largely over the last three years on the issue of aggressive tax planning 
by multinational companies, and paid so little attention to the assets hidden in jurisdictions like 
Panama?  If the general public were asked what is more important to them – clamping down on 
the aggressive tax planning of a small number of multinational companies, or exposing the illegal 
activities of government leaders, senior officials, celebrities and high net wealth individuals – one 
suspects (and hopes) that many in the public would have been more concerned with the latter 
rather than the former.  So why has the OECD focused its efforts on MNCs?

“Curiously, the most shocking of the 
Panama revelation relate not to tax but 
to old-fashioned bribery, corruption, 
and hiding the proceeds of crime and 
money laundering.  Some of the heads of 
governments whose assets were hidden 
behind Panama entities could hardly have 
been avoiding tax since there was no tax to 
pay in their countries.”
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The OECD courted media attention by focusing 
on the tax planning of multinationals, and they 
obtained the endorsement of government leaders, 
some of whom might have been very loath to 
support a campaign against corruption havens 
(perhaps because some of them were using those havens directly or indirectly).  However, the 
amounts involved in the aggressive tax planning are smaller, and the potential undermining of 
fundamental values in society are less, in the case of multinationals than in the case of the high 
profile individuals and government leaders using the corruption havens.  Put very simply: has the 
OECD devoted its resources in the tax-field over the last years to the wrong target and, if so, why 
have they done so?  

To be fair to the OECD, well before the BEPS Project started the work on automatic exchange of 
information for tax purposes had begun to tackle tax evasion through offshore accounts.  However, 
the focus was again on tax evasion and not on the corruption or illegal activities of some individuals.  
The information was also to be exchanged only between revenue authorities and was designed 
only to assist in tax collection.  Again one can ask whether the OECD has been focusing its attention 
too much on improving tax collection, and too little on bribery, corruption and hiding the proceeds 
of crime?

There is another link between the Panama Papers 
and BEPS, and that is respect for sovereignty in 
tax matters.  It was an accepted factor underlying 
BEPS that states participating in the project 
retained their sovereignty over all matters relating 
to tax.  Thus, for example, the US could, by 
adopting legislation such as the “check-the-box” 
legislation and amendments to its CFC legislation, 
create a scenario where US multinationals had a 
positive incentive to earn and retain profits in low 
tax jurisdictions outside the US.  Similarly, countries 
around the world, particularly in Europe, could 
continue to engage in tax competition by reducing 
their corporate tax rates.  It is an accepted doctrine 
of OECD involvement in the tax field that Member 

“Unrestricted tax sovereignty is as much the 
cause of Base Erosion and Profit Shifting 
as it is the cause of secrecy havens.”

“A great danger is that projects like the 
BEPS Project increase tax revenue for 
states, only to see a larger portion of that 
revenue siphoned off into corruption havens 
by corrupt leaders, unless corruption is 
dealt with at the same time as, or even 
as a priority to, tax evasion.  The Panama 
revelations are a wonderful opportunity 
to assemble international public opinion 
against corruption havens and to close 
them down; this will fail if governments are 
allowed to deflect this into an attack only 
on tax evasion.”
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Countries retain sovereignty over tax matters.  A consensus organisation like the OECD has to 
assume that its members retain their sovereignty.  However, if you accept the sovereignty of OECD 
Member Countries to design their tax systems as they wish, you have to also accept the sovereignty 
of “tax havens” to design their tax systems as they wish.  If a small island state chooses to impose 
little or no tax, even if it does so in order to attract mobile activities away from other jurisdictions, 
then it is difficult to argue that it does not have the sovereign right to do so.   Unrestricted tax 
sovereignty is as much the cause of Base Erosion and Profit Shifting as it is the cause of secrecy 
havens.

Of course, part of the work of the OECD, including the BEPS Project, has been aimed at trying to 
establish international standards which, whether one likes to admit it or not, limit the sovereignty 
of states.  In this respect, one can see the Harmful Tax Competition work that the OECD began 
in the later 1990s as part of an attempt to limit the sovereignty of states to adopt harmful tax 
practices which damaged other countries.  That project failed to prevent some of the harmful 
practices in tax havens, partly because of the lack of support of the US administration after 2001.  
The project morphed into the Global Forum on Transparency and Exchange of Information, with 
some jurisdictions assuming that, if they were transparent and were willing to exchange information, 
then they could retain their sovereignty to design their tax system in every other aspect as they 
wish.  The BEPS Project showed that something more was necessary than merely a willingness to 
exchange information, and the various minimum standards that are asserted as part of the BEPS 
conclusions can be recognised for what they are: limits on the sovereignty of states in tax matters.  
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However, these BEPS-induced minimum standards 
lack a degree of legitimacy partly because they 
have been devised by a relatively small group of 
countries that are trying to impose them on others.  
Not even all the countries involved in the BEPS 
Project itself appear to accept these minimum 
standards.  The implementation phase of the BEPS 
Project seems to be an attempt to force these 
minimum standards on some of those countries 
that had no part in their making.  Thus, for example, 
as part of the process of drafting the Multilateral 
Instrument, countries that wish to participate in the 
process are being told that they must adopt the 

minimum standards and that no reservations will be possible to those parts of the MLI that contain 
the minimum standards.  Similarly, the recent public announcement by the OECD that all countries 
are invited to participate in the ongoing BEPS work, always provided that they accept the minimum 
standards contained in the BEPS conclusions, is another way or pressurising countries that were 
not involved in making those standards to adopt them – whether adoption of the standards is in the 
interest of the country or not – if the country wishes to participate in the OECD work.  

Not only is this in effect an abandonment of sovereignty in tax matters (which is not necessarily 
a bad thing), but it also has an element of fiscal imperialism: forcing countries to give up their 
sovereignty over aspects of tax matters and to adopt certain rules, even if it may not be in the 
interest of the state to do so and even if the state had nothing to do with the making of the rules it 
is being asked to accept. 

“The only body that has true legitimacy to 
adopt policies that limit the sovereignty of 
states is a body in which all those states 
are represented.  The Panama Papers 
is another example, following shortly on 
the heels of the BEPS Project, where the 
United Nations should take over leadership 
on matters relating to tax and fiscal affairs.  
Only it has the legitimacy to adopt and 
impose international minimum standards.”



Scaling BEPS April 2016 / May 2016 - Issue 823

S HOOTING STRAIGHT
PHILIP BAKER

4

If something good comes out of the Panama Papers, it may be an acceptance that states may not 
create and maintain regimes designed to allow corrupt heads of state and officials to hide away their 
assets, particularly assets arising from bribery and corruption.  The world would benefit a great deal 
more from a campaign to stamp out “corruption havens” than it would benefit from a campaign to 
stamp out “tax havens”.  

If the BEPS Project and any international projects 
that flow from the Panama Papers are to win 
universal acceptance, then it is reasonable to ask 
the question whether the OECD is the right body 
to lead this work.  The OECD has a number of 
disadvantages, one of them is that it is a consensus 
body, dominated in its work by officials coming 
mostly from the civil service of the Member Countries.  However much it may reach out to engage 
non-Member Countries, at the end of day the body is established by and run for its own Members.  
The only body that has true legitimacy to adopt policies that limit the sovereignty of states is a 
body in which all those states are represented.  The Panama Papers is another example, following 
shortly on the heels of the BEPS Project, where the United Nations should take over leadership on 
matters relating to tax and fiscal affairs.  Only it has the legitimacy to adopt and impose international 
minimum standards.

The United Nations had a Fiscal Commission shortly after the Second World War.  The Fiscal 
Commission was closed down in 1954, and the body that became the OECD took over the leadership 
of tax matters for the last 60 years.  It is interesting to speculate what might have happened to the 
rules of international taxation if the leadership had not been in the hands of an organisation which 
included a number of countries that appeared regularly on lists of “tax havens”.  One conclusion 
you may reach (it cannot possibly be tested as it depends upon an alternative view of history) is that 
fiscal secrecy, tax havens, and “corruption havens” would have been closed down much earlier if 
the leading role in this area had remained in the hands of the UN rather than the OECD.  Of course, 
one could never prove this alternative view of history.  However, is it too fanciful to assume that a 
coalition would have formed against harmful tax competition, tax secrecy and “corruption havens” 
much earlier if all countries, including developing and developed countries, had been involved in 
the formulation of the rules?

“However, these BEPS-induced minimum 
standards lack a degree of legitimacy 
partly because they have been devised by 
a relatively small group of countries that 
are trying to impose them on others.“



Scaling BEPS April 2016 / May 2016 - Issue 824

1 I NVEST IN INDIA - INDIA’S PATENT BOX REGIME

Continued from page 8

D) The ‘Nexus’ in the Indian Patent Box regime

In the proposed Indian patent box regime, there is no express condition on the income 
deriving the tax benefits and the quantum of research and development (R&D) expenditure 
incurred.

While introducing the Indian Patent Box, the Government explained the rationale that “The aim 
of the concessional taxation regime is to provide an additional incentive for companies to retain 
and commercialise existing patents and to develop new innovative patented products. This will 
encourage companies to locate the high-value jobs associated with the development, manufacture 
and exploitation of patents in India”. The explanatory memorandum on Budget 2016 further states 
that “The Organization for Economic Cooperation and Development (OECD) has recommended, 
in Base Erosion and Profit Shifting (BEPS) project under Action Plan 5, the nexus approach which 
prescribes that income arising from exploitation of Intellectual property (IP) should be attributed and 
taxed in the jurisdiction where substantial research & development (R&D) activities are undertaken 
rather than the jurisdiction of legal ownership only”. 

However, the following definitions under proposed Sec 115BBE would be relevant in implanting the 
‘nexus’ approach within the Indian regime:

● “developed” means the expenditure incurred by the assessee for any invention in respect of 
which patent is granted under the Patents Act, 1970 (herein referred to as the Patents Act);

● “patentee” means the person, being the true and first inventor of the invention, whose name 
is entered on the patent register as the patentee, in accordance with the Patents Act, and 
includes every such person, being the true and first inventor of the invention, where more than 
one person is registered as patentee under that Act in respect of that patent;

These conditions indicate to a nexus with R&D activities being carried in India.  However, the specific 
limitations as prescribed under BEPS report for acquired IP and for related party outsourcing are not 
included in the Indian tax law.
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E)  Indian Patents Act – practical considerations and impact on tax incentives1

The note also examines practical considerations in patent tax incentives proposed in the 
tax law vis-à-vis the Indian Patents Act, 1970. This part has been prepared based on inputs 
given by legal experts Mr Souvik Ganguly and Ms Aishwarya Nargolkar from BMR Legal. 

● The tax incentives proposed under the Income tax Act, 1961 appear to be in-sync with the 
Government of India's "Make in India" and "Start-up India" programs.  These programs are 
aimed at increasing production and innovation within India. 

● The statistics shows that number of patents granted from India has been relatively on a lower 
side.  According to the data published by The U.S. Patent and Trademark Office, out of over 
325,000 patents granted world over in the year 2015, around 3,415 patents were granted in 
India.  47.8% of the patents in 2015 were from the USA alone. The report also shows that 
17,865 patents have been granted from India as of December 2015.

● One of the key conditions for claiming 
patent box tax incentive (under proposed 
Sec 115BBE) is that the patent must be 
developed and registered in India. Based 
on the experience, the patent registration 
process in India may take around 5-7 years.

● Further, even though the patent registration process takes multiple years, the patent once 
granted is registered with effect from the date of the patent application.  For example, a patent 
application for an innovation is made say on May 1, 2016 and the patent is granted in say 
March 2019.  Until, the patent registration is obtained, tax incentive cannot be claimed.

1The contents provided here are solely meant to inform and should not be deemed to be professional advice or substitute 
for professional advice. Professional advice is required to beobtained in writing prior to taking any action with respect to 
the above contents.

The tax incentives accordingly will not be 
available until the patent is granted.  Hence, 
the benefit of proposed Sec 115BBF would 
be available only for the patents which are 
registered.
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● There is no specific restriction under Patents Act for outsourcing of research & 
development activity, whether to a third party or to a related entity.  However, outsourcing 

of R&D outside India, may be subject to 
the hurdles of definition of “"true and first 
inventor". The tax incentive is available to the 
"true and first inventor" as defined under the 
Patent Act. The Patents Act defines ‘true and 
first inventor’ as “it does not include either the 
first importer of an invention into India or a 

person to whom an invention is first communicated from outside India”.  Considering the wide 
meaning of the term ‘invention’, outsourcing of R&D activities outside India will need to 
satisfy the definition of "true and first inventor". 

● A lot of innovation in India is taking place in the computation software and digital economy.  
Whether Patent Box tax regime would be available in respect of such innovation could be 
vexed issue. In case of computer related inventions, Section 3 of the Patents Act, 1970 
provides that a computer program per se is not patentable. Therefore, unless a computer 
program is eligible for patent registration, it would not be entitled to the tax exemption.

 Since patents are granted to inventions, whether products or processes, in all fields of 
technology, it is important to ascertain from the nature of the claimed ‘computer related 
invention’, whether it is of a technical nature involving technical advancement as compared to 
the existing knowledge or having economic 
significance and is not subject to exclusion 
under Section 3 of the Patents Act 1970. The 
office of the Controller General of Patents, 
Designs and Trademarks has issued 
guidelines for handling computer related inventions and has directed that it is important to 
judge the substance of claims taking whole of the claim together. If the claims in any form such 
as method/process, apparatus/system/device, computer program product/ computer readable 
medium fall under the categories specified under section 3 to be excluded, they would not 
be patentable. However, if in substance, the claims, taken as whole, do not fall in any of the 
excluded category, the patent may be granted.

 Claiming tax relief from the inception 
once the patent is granted would create 
practical challenges given the timelines 
under the Indian Income Tax Act, 1961.

Section 3 (k) of Patents Act excludes 
computer programs per se from patentability.
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Conclusion 

The BEPS Report lists down 16 country’s regimes on tax-incentives for IP that are inconsistent 
(partly or fully) with the nexus approach.  These countries include UK, Netherlands, China, Belgium, 
France, Italy, Luxembourg, Spain etc. The BEPS Report also states that “Countries with such regimes 
will now proceed with a review of possible amendments of the relevant features of their regimes”.  In 
light of this, it would be relevant to see if the Indian Government reconsiders the Indian Patent Box 
regime to meet the BEPS tests. 

Further, while the policy of the Indian Government to promote the R&D in India is welcome, the 
capacity of the Indian Patents office needs to be increased in order to reduce the time required for 
granting of the patent. 
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Constitutional validity

The levy seems to create a disparity between domestic and foreign players in the digital business as 
well as digital business vs other sectors, which creates doubts on whether this levy is in line with the 
principle of ‘equality of law’ enunciated in the Indian Constitution.  It is expected that the constitutional 
validity of this levy may be challenged before the Indian Supreme Court on the principle of equality 
of law, however this argument may not be strong considering that there have been a few Supreme 
Court rulings where the broad principle enunciated is that differentiation in imposing tax liabilities on 
domestic and foreign players is permissible as long as it has an objective and rationale reason.   

Equalisation Levy in PE situations 

The exceptions provided from the Equalisation Levy may also face certain practical challenges.  One 
of the exceptions provided is in a case where the foreign company constitutes PE in India.  It could 
be possible that the Indian payers would have deducted equalization levy on the understanding that 
the non-resident does not have a PE in India and subsequently, the Indian tax authorities allege a 
PE of the non-resident and demand income-tax on the income attributable to the PE.  In such cases, 
since Equalization Levy does not form part of the Act, credit for such levy may not be available 
against the income tax demand raised by the Indian tax authorities under the Act.  

Continued from page 13

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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Impact on Indian businesses 

The proposed move is expected to hit not only Google, Facebook, Yahoo and others, but also 
many digital services and start-ups that rely heavily on digital advertising.  While the intention of the 

proposed move may be to tax online companies, 
the levy could actually end up being a cost to 
small Indian businesses which advertise on these 
platforms.  The services rendered by these entities 
are already subject to service tax at the rate of 15 
percent on reverse charge basis, a further tax of 
6 percent in the form of Equalisation Levy would 
result in a total tax of 21 percentof the gross value 
of the consideration of the service.  In addition, the 
Equalisation Levy is not even creditable and thus 

would be a direct cost in all cases, as against service tax which is allowed as credit against the output 
service tax liability, subject to certain conditions.

Conclusion 

The timing of introduction of Equalisation Levy is a big question, specifically when the Government 
focus is on ease of doing business in India.  Probably, it may have been more prudent on the part of 
Government if all the aspects relating to digital businesses would have been considered, and rather 
than taking a lead in introduction of Equalisation Levy, a global consensus may have been attempted 
to be achieved to deal with the challenges currently being faced.  

The non-residents would face challenge 
in claiming tax treaty benefits including 
claiming credit of the said levy, which could 
possibly lead to violation of the Vienna 
Convention principles, which require the 
countries to respect the provisions of the 
tax treaty in good faith.  

E XPERT GAZE:2
EQUALISATION TAX, NOT LEADING TO ‘EQUILISATION’ - By 
Parul Jain (Partner) & Puneet Gupta (Associate Director), 
BMR & Associates LLP
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January 27, 2016 - 31 countries signed the Multilateral Competent Authority Agreement (MCAA) 
for automatic exchange of Country-by-Country reports (‘CbCR’) as part of continuing efforts to 
boost transparency. The MCAA is expected to enable consistent and swift implementation of new 
transfer pricing reporting standards developed under BEPS Action 13. The first exchanges on 2016 
information will start in 2017-2018. India is yet to sign the MCAA. 

January 29, 2016 – The European Commission has unveiled new measures to address corporation 
tax avoidance, presenting an anti-tax avoidance package that includes two legislative proposals 
addressing certain anti-base erosion and profit shifting (BEPS) issues and non-public country-by-
country (CBC) reporting, as well as a common approach to tax good governance towards third 
countries and recommendations to address treaty abuse.

February 4, 2016 – Senegal became the 32nd jurisdiction to agree to the automatic exchange of 
country-by-country reports, by signing the Multilateral Competent Authority Agreement. Senegal also 
signed an agreement for mutual administrative assistance in tax matters.

February 22, 2016 – New Zealandreleased a discussion document on implementing the automatic 
exchange of information (AEOI) regime, as per OECD BEPS project. Once implemented, New 
Zealand financial institutions would need to report foreign account holders to countries that have 
also signed up for AEOI. Further, the regime will be retrospective in effect.

February 23, 2016 – The OECD announced an 'inclusive' framework that would allow all interested 
countries and jurisdictions to join in efforts to update international tax rules for the 21st Century. 
OECD’s new forum would provide for all interested countries and jurisdictions to participate as BEPS 
Associates in an extension of the OECD’s Committee on Fiscal Affairs (CFA). As BEPS Associates, 
they will work on an equal footing with the OECD and G20 members on the remaining standard-
setting under the BEPS Project, as well as the review and monitoring of the implementation of the 
BEPS package.

February 24, 2016 – OECD held a regional network meeting in Dakar on the implementation of 
the BEPS package for francophone African countries in partnership with the CREDAF. The event 
focused on presentation and discussion on the BEPS reports published on 5 October 2015 and on 
the inclusive framework announced by the OECD.

February 29, 2016 – OECD released discussion draft on the treaty residence of pension funds as 
per BEPS Action Plan 6 (Preventing the Granting of Treaty Benefits in Inappropriate Circumstances). 

This section provides brief news updates on BEPS from 
around the world, during the last couple of months.
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The Draft proposes to modify the definition of “recognised pension fund” to paragraph 1 of Article 3, 
and proposes to modify Para 1 of Article 4 (which defines the term "resident of a contracting state"), 
to specifically include 'a recognised pension fund of that State'. Public comments on the discussion 
draft were released on 1 April, 2016.

March 4, 2016 - Developed and developing countries gathered at OECD’s Task Force on Tax and 
Development to deepen their engagement to implement BEPS package. The meetings were held 
on 1 March 2016, and brought together over 180 participants from government, international and 
regional organisations, business and civil society.  The meeting held discussions about the new 
inclusive framework for BEPS implementation to ensure it meets the needs of developing countries.  
The communication at the end of the meeting among other points stated that “We recognised that 
developing countries face specific challenges in BEPS implementation and that these should be 
appropriately addressed under the framework. The meeting noted that developing countries will 
need intensive technical support and capacity building if they are to effectively implement the BEPS 
package.”

The Task Force concluded following action points

● Encourage developing countries to join the inclusive framework for BEPS implementation and 
attend the first meeting in Kyoto Japan, 30 June- 1 July 2016. 

● Support the development of 7 further toolkits to translate the BEPS deliverables into user 
friendly guidance for developing countries by 2018. 

● Fully endorse the ATAF/EC/OECD/WBG transfer pricing capacity building support to address 
the full range of BEPS challenges in developing countries. 

● Support the Tax Inspectors Without Borders (TIWB) programme project to increase the number 
of TIWB deployment programmes to 20 by the end of 2017 and 30 by the end of 2018. 
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March 16, 2016 – UK’s 2016 Budget has introduced a BEPS timetable, including plans for tax 
simplification, and for the UK implementation of the OECD BEPS proposals. The UK government 
made a number of announcements such as new measures relating to BEPS Action 2 (hybrid 
mismatches), Action 4 (interest deductibility), Action 6 (royalty withholding tax) and Actions 8-10 
(transfer pricing).

March 23, 2016 – OECD released a standardized electronic format and a related user guide for 
the exchange of country-by-country (CbC) reports between jurisdictions. The information to be 
included in the CbC report will be collected by the country of residence of the “reporting entity” for the 
taxpayer group, and will then be exchanged under the relevant international exchange of information 
agreement, in the format of the “CbC XML Schema.” First exchanges of CbC reports will start in 
2018, with information on the year 2016.

March 24, 2016 – OECD released a BEPS consultation document on the treaty entitlement of 
non-CIV funds under BEPS Action 6 (Preventing the Granting of Treaty Benefits in Inappropriate 
Circumstances). The consultation document includes a number of specific questions related to 
concerns, identified in comments received on previous discussion drafts related to the BEPS Action 
6 Report, as to how the new provisions included in the BEPS Action 6 Report could affect the treaty 
entitlement of non-CIV funds as well as to possible ways of addressing these concerns that were 
suggested in these comments or subsequently. Comments have been requested by 22 April 2016.

April 12, 2016 – The European Commission (“EC”) has proposed public transparency rules for MNCs 
in order to tackle corporate tax avoidance estimated to cost EU countries EUR 50-70 billion a year 
in lost tax revenue. It is proposed that MNCs operating in EU with global revenues exceeding EUR 
750 million a year will be required to publish key tax related information for all their EU entities on 
a country-by-country (CbC) basis. EC expects over 6000 MNCs to be affected by this requirement.
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Updates on Country by Country reporting

Date Country Effective 
from

Reporting 
threshold

Proposed 
through Comments

December 
10, 2015 Japan 2016

JPY 100 
billion 
(€750 
million)

2016 tax 
reform

In line with BEPS Action 13 
recommendations

December 
21, 2015 Finland 2017 €750 

million

Draft bill 
issued 
for public 
consultation

In line with BEPS Action 13 
recommendations

December 
22, 2015 Italy 2016 €750 

million
Approved by 
Parliament

In line with BEPS Action 13 
recommendations

December 
23, 2015 USA 2017 €850 

million
Proposed 
regulations

Preamble to the proposed regulations 
states that the regulations, while 
generally consistent with international 
standards, are tailored to be consistent 
with the information reporting 
requirements applicable to U.S. persons 
under the relevant Code sections.

February 
5, 2016 Portugal 2016 €750 

million

12/XIII 
– State 
Budget Law 
for 2016

Failure to submit such a declaration will 
result in a penalty ranging from €1000 
to €20,000, subject to approval from the 
Portuguese Parliament.

March 4, 
2016 UK 2016 €750 

million

Final 
regulations 
published

UK subsidiaries of foreign-parented 
groups will now be required to file a CbC 
report for the UK sub-group if the foreign 
parent is not required to file in its own 
territory.

March 16, 
2016 Turkey 2016 €750 

million
Draft 
communiqué

In line with BEPS Action 13 
recommendations

March 22, 
2016 Canada 2016 €750 

million
Federal 
budget 2016

In line with BEPS Action 13 
recommendations

April 11, 
2016

South 
Africa 2016

R10 billion 
(€750 
million)

Draft 
regulations

In line with BEPS Action 13 
recommendations

April 15, 
2016 Switzerland 2018

CHF 900 
million 
(€750 
million)

Draft 
legislation

In line with BEPS Action 13 
recommendations
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About Taxsutra
Launched in 2011, India based B2B portal 
Taxsutra.com, http://www.taxsutra.com is a 
trusted online resource for corporate tax directors, 
policymakers and practioners. Taxsutra’s instant 
news alerts & incisive analysis on both domestic 
and international tax, coupled with unique features 
like tax ring, Taxsutra Insight, Litigation Tracker, 
Taxsutra TV and blogs make it a “must-have” for 
every tax professional. 

Given the increasing focus of tax administrations 
on Transfer Pricing, http://www.tp.taxsutra.com 
was launched in October 2011, as India’s first 
exclusive portal on TP. Apart from a comprehensive 
database of over 1000 Indian TP cases, the portal 
offers several new editorial features including 
Case Tracker, International Rulings, APA Space, 
TP Talk, Expert Corner, TP Personalities and 
‘Around the World.’ 

Taxsutra’s thought leadership and continuous 
engagement with tax professionals has been 
on display through several unique initiatives/
microsites/ special coverage on burning tax issues, 
controversies and important developments, be 
it APA, the $2bn Vodafone tax case, BEPS, our 
roadblocked coverage of Union Budget and even 
some light tax banter with our microsite on Soccer 
World Cup & tax! 

Taxsutra has also championed various niche 
events and workshops. 

In 2013, Taxsutra launched the portal on Central 
Indirect Taxes - http://www.idt.taxsutra.com and 
in January 2015, the team brought the Taxsutra 
Edge to Corporate Law professionals with the 
portal http://www.lawstreetindia.com (LSI)

For details relating to subscription and pricing to 
Taxsutra's 4 quality portals, 
contact sales@taxsutra.com.

About BMR
BMR is a professional services organisation 
offering a range of Tax, Risk, M&A advisory for 
businesses of all sizes, at the local, national and 
international levels. We enhance value for clients 
by focusing on solutions that are innovative, yet 
practical and that can be implemented. We do 
this by blending domain expertise with analytical 
rigour, while maintaining an uncompromising focus 
on quality - and by hiring and nurturing high quality 
professionals with a passion for excellence. We 
are committed to making a difference to our clients 
and to our people, and we deliver this difference 
through the integrity of our efforts and by living our 
core values.

The firm, since its formation in 2004, has won the 
confidence of several Fortune 500 companies, 
medium and large Indian business houses and 
is their partner of choice. Our team of over 600 
professionals has extensive functional and 
industry experience across service areas and 
is well-equipped to deliver world-class services 
to our clients. Our vision is to be the most 
admired professional services Firm serving 
clients globally. Our mission is to enhance our 
client’s competitiveness, help people realise 
their aspirations and contribute to the community 
through innovation and entrepreneurship.

BMR and Community
The firm has a strong commitment to good 
citizenship and community service. We are as 
devoted to community work as we are to our client 
work.

BMR has offices across several locations in 
India. 

www.bmradvisors.com


