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I NTRODUCTION

Note from the Editor:

We are thrilled with the overwhelmingly positive response that has poured in for the inaugural edition 
of our bi-monthly newsletter on BEPS! As promised, this second issue is even more action packed, 
with the latest updates from the world of  BEPS , 'Face to Face' with tax titan and former OECD 
Tax Policy Director Dr. Jeffrey Owens and a new feature - 'Counter View', where we interview the 
Corporate Tax Heads for their perspective ( at times contrarian ) on OECD's ambitious/radical tax 
proposals! The special guest this edition is Christian Kaiser of Siemens.

The Action Plan we zero in on this issue, is No.6 - Preventing the Granting of Treaty Benefits in 
Inappropriate Circumstances. The OECD has identified a three pronged approach to address the 
concerns over 'treaty shopping', namely - clear intent in treaty, introduction of LOB clause and insertion 
of a principal purposes test; the last one is already being termed 'unrealistic' & 'over-imposing.' In 
our 'Expert Gaze', Shefali Goradia of BMR critiques the OECD's approach on 'Artificial Avoidance of 
PE' and after a detailed evaluation of the proposals that have come forward so far, asks a pertinent 
question - By redefining PE, are we lowering the threshold for PE from ‘sufficient nexus’ to mere 
‘nexus’?

The Quintessential Philip Baker in his 'Shooting Straight' column, once again shoots straight from 
the hip when he calls the MAP procedure 'terminally ill' and makes a forceful argument in favour of 
inserting arbitration clause, into DTAAs. 

And that is the thought we'd like to leave you with - Is Arbitration the panacea to multi-billion dollar tax 
disputes? Or does it impinge on the 'sovereignty' of developing countries, as India claims?

Have a delightful, merry Xmas and an eventful New Year's eve! We shall be back in 2015, in what 
will surely be a 'BEPSful' year ! 
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 Taxsutra Brief

 Action Plan 6 of the BEPS Action Plan identified treaty abuse, and in particular treaty shopping, 
as one of the most important sources of BEPS concerns. The most important aspects of the 
report are : 

 ● Three-pronged approach be used to address treaty shopping arrangements

 1) Clear statement of intent in treaty to avoid creation of double non-taxation 

 2) Introduction of specific anti-abuse rule based on the limitation-on-benefits (LOB) 

 3) Introduction of a more general anti-abuse rule - the principal purposes test (PPT)

 ● Multiple alternatives to reach the goal of ending treaty shopping 

 ● Countries to agree on minimum level of protection that should be implemented 

 OECD in September 2014 released a 112 pages report. The Report is divided into 3 sections. 
The first section of the report has crucial observations relating to tracking treaty shopping 
situations and will also have an impact on investment holding company structures set up in 
tax favourable jurisdiction.

Supreme Court of India in the case of Azadi Bachao Andolan, on Treaty Shopping – “Many 
developed countries tolerate or encourage treaty shopping, even if it is unintended, improper 
or unjustified, for other non-tax reasons, unless it leads to a significant loss of tax revenues. In 
developing countries, treaty shopping is often regarded as a tax incentive to attract scarce foreign 
capital or technology. This Court cannot judge the legality of treaty shopping merely because one 
section of thought considers it improper”.

1 D ISSECTING BEPS ACTION PLAN 6
 PREVENTING THE GRANTING OF TREATY BENEFITS
 IN INAPPROPRIATE CIRCUMSTANCES
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For this purpose, a distinction is made between two types of cases :

1 D ISSECTING BEPS ACTION PLAN 6

Section A - Develop model treaty provisions and recommendations for designing 
domestic rules to prevent the granting of treaty benefits in inappropriate circumstances.

Circumventing limitations provided by 
the treaty itself (hereinafter referred to 
as ‘treaty circumvention’)

Circumventing the provisions of domestic tax 
law using treaty benefits (hereinafter referred 
to as ‘domestic law circumvention’)

Cases of treaty circumvention involve a 
number of treaty shopping arrangements 
through which a person who is not a 
resident of a Contracting State may 
attempt to obtain benefits that a tax treaty 
grants to a resident of that State. This 
involves situations where a person seeks 
to circumvent rules that are specific to tax 
treaties. It is recommended to address 
these cases through anti-abuse rules to 
be included in treaties. OECD therefore 
proposes limitation-on-benefits (LOB) 
and principal purposes test (PPT) rules. 

This involves the avoidance of domestic law and 
such cases cannot be addressed exclusively 
through treaty provisions. OECD suggests that 
domestic anti-abuse rules are required to 
tackle these situations.

How many 
non-OECD 
economies 
(being G20 

members) are 
participating 

in BEPS?

a. 4  b. 2  c. 3
See answer on page 9 
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1 D ISSECTING BEPS ACTION PLAN 6

Treaty circumvention

To address treaty circumvention, the Report recommends inclusion of the following rules 
into tax treaties :

Specific anti-abuse rule 
Based on the 

Limitation-on-Benefits 
(LOB) provisions included 
in treaties concluded by 

US, Japan and India.

A) LOB Test : 

● Only a resident who is a ‘qualified person’ of a 
Contracting State shall be entitled to the benefits 
of the treaty. 

● The definition of a ‘qualified person’ takes 
into account the nature, extent and attributes  
of aspects such as ownership, investments,  
business activities, etc.

● A resident who is not a ‘qualified person’ is 
entitled to treaty benefits with respect to an item 
of income as long as it is derived in connection 
with the active conduct of a trade or business 
in that person’s State of residence (other than 
the business of making or managing investments 
for the resident’s own account).

Which resident company is treated as qualified person?

If its principal class of shares (and any disproportionate class of shares) is primarily traded 
on one or more recognised stock exchanges located in the Contracting State of which the 
company or entity is a resident;

If its primary place of management and control is in the Contracting State of which it is a 
resident;

If atleast 50% of the aggregate voting power and value of the shares and at least 50% of 
any disproportionate class of shares in the company or entity is owned directly or indirectly 
(provided that each intermediate owner is a resident of either Contracting State) by 5 or 
fewer companies or entities entitled to benefits under the treaty at hand.
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1 D ISSECTING BEPS ACTION PLAN 6

Other aspects relevant in determination of qualified person are as below :

�	 Active trade or business test – OECD provides 
an alternative test under which a resident of a 
Contracting State may receive treaty benefits 
with respect to certain items of income that are 
connected to an active business conducted in its 
State of residence. Typically, a company would 
satisfy the test when (a) it is engaged in the active 
conduct of a business in its State of residence; 
and (2) the payment for which benefits are 
sought is related to the business.

�	OECD also has proposed ownership and base erosion test to any form of legal entity that is a 
resident of a Contracting State. Both the parts of the test must be satisfied for the resident to be 
entitled to treaty benefits. 

�	 A “derivative benefits” provision is recommended to allow certain entities owned by residents of 
other States to obtain treaty benefits if 7 or fewer equivalent beneficiaries own shares representing 
atleast 95% of the aggregate voting power and value of the company and atleast 50% of any 
disproportionate class of shares. Ownership may be direct or indirect. The ‘base erosion test’ as 
referred to above must also be satisfied.

�	Contracting States wishing to address the issue of Collective Investment Vehicles (CIVs) 
entitlement to treaty benefits may want to consider the economic characteristics, including the 
potential for treaty shopping, of the 
different types of CIVs that are used 
in each Contracting State.

�	 The Competent Authorities may 
however provide a “discretionary 
relief”. The key factor to be evaluated 
by the Competent Authority would 
be “the establishment, acquisition 
or maintenance of the resident and 
the conduct of its operations did not 
have as one of its principal purposes 
the obtaining of treaty benefits”. 



Scaling BEPS December 2014 / January 2015 - Issue 29

General anti-abuse rule 
Based on the principal 

purposes of transactions 
(the “PPT” rule), to 

address situations that 
would not be covered by 

LOB provisions.

The key aspects of PPT rule are as below : 

�	 The phrase “that resulted directly or indirectly in that benefit” is deliberately broad.

�	 “Arrangement or transaction” should also be interpreted broadly to include 
any agreement, understanding, scheme, transaction or series of transactions, 
whether or not they are legally enforceable. In particular they include the creation, 
assignment, acquisition or transfer of the income itself, or of the property or right in 
respect of which the income accrues.

�	Obtaining the treaty benefit need not be the sole or dominant purpose of a 
particular arrangement or transaction; it is sufficient if it is atleast one of the 
principal purposes.

�	Where an arrangement is inextricably linked to a core commercial activity, and its 
form has not been driven by considerations of obtaining a benefit, it is unlikely that 
its principal purpose will be considered to be to obtain that benefit.

�	Where an arrangement is entered into for obtaining similar benefits under a 
number of treaties, it should not be considered that obtaining benefits under other 
treaties will prevent obtaining one benefit under one treaty from being considered 
a principal purpose for that arrangement.

1 D ISSECTING BEPS ACTION PLAN 6

B) PPT Rule : 

● Treaty benefits shall not be granted in respect 
of an item of income or capital if it is reasonable 
to conclude that obtaining that benefit was one 
of the principal purposes of any arrangement / 
transaction that resulted directly or indirectly in 
that benefit, unless granting that benefit in those 
circumstances would be in accordance with the 
object and purpose of the treaty.

● OECD has explained PPT rule with the help of 
several examples.

(answer is 
4 - China, 

India, Russia & 
Saudi Arabia)
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Splitting up of contracts
Contracts are divided into several parts, each covering a period 
less than 12 months and attributed to a different company owned 
by the same group.

Transactions intended 
to avoid dividend 
characterisation

Transactions may be entered into for the purpose of avoiding 
domestic law rules that characterise a certain item of income as 
a dividend and to benefit from a treaty characterisation of that 
income that prevents source taxation.

Dividend transfer 
transactions

To deal with transactions through which a taxpayer tries to 
access the lower rate of 5% applicable to dividends, a minimum 
shareholding period should be prescribed – 25% of the capital of 
the company paying the dividends throughout a 365 day period 
that includes the day of payment of dividend.

Transactions that 
circumvent the 
application of capital 
gains tax 

Article 13(4), which allows the State in which immovable property 
is situated to tax capital gains realised by a resident of the other 
State on shares of companies that derive more than 50% of their 
value from such property, should be amended to refer to situations 
where shares or similar interests derive their value primarily from 
immovable property at any time during a certain period as opposed 
to at the time of alienation only.

Anti-abuse rule for PEs 
situated in third States

Potential abuses may result from transfer of shares, debt-claims, 
rights or property to PEs set up solely for that purpose in countries 
that do not tax such investment income or offer preferential treatment 
to income from such assets. Where the State of residence exempts 
the investment income of such PEs situated in third States, the 
source State should not be expected to grant treaty benefits with 
respect to such income.

Continued on page 26

1 D ISSECTING BEPS ACTION PLAN 6

C)  Other situations with respect to which specific treaty anti-abuse rules may be helpful:
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           BMR Point of view*

Addressing the issue of treaty abuse and treaty shopping has been a prime focus area for OECD.  
OECD’s BEPS Action Plan 6 endeavours to curb multi layered structures lured by low or no tax 
regimes through preventing the granting of treaty benefits in inappropriate circumstances. The 
current report by OECD (“Report”) is organised in three parts but the main focus of the Report is to 
provide recommendations relating to avoidance of treaty shopping. A three pronged approach has 
been suggested by OECD to eliminate treaty shopping. 

As a first approach, it has 
been recommended that 
treaties should include in 
their title and preamble, 
a clear statement 
demonstrating intention 
that no opportunities 
should be accorded 
for treaty shopping. 
Such a clear intention 
would undermine other 
objectives for entering 
into a treaty. The Report 
specifically states that 
while some flexibility can 
be accorded to implement 
the recommendations 
provided in the Report, 
however as a bare 
minimum, an express 
statement that a common 
intention to eliminate 
double taxation without creating opportunities for non-taxation or reduced taxation should be agreed 
to. While such an intention is important, OECD should also be considerate of the inherent objective of 
facilitating cross-border trade and investment, which should not take a back-seat while incorporating 
the suggested anti-abuse provisions.

Under its second and third approach, the OECD has recommended that a combination of a limitation 
on benefits provision (“LoB”) and a principal purpose test (“PPT”) should be adopted to address 
treaty shopping arrangements. It has been recognized that each rule has its own strengths and 
weaknesses and may not be appropriate for all countries, but as long as the adaptation of flexible 
rules addresses treaty abuse, such adaptations may be resorted to.

An all-encompassing Limitation on Benefits (‘LoB’) to be over-compliant and burdensome

The LoB provision as proposed in the Action Plan 6 is similar to the LoB clause in the treaties 
executed by United States. In general, the LoB rule restricts applicability of treaty provisions to only 
“qualified persons” with certain exceptions. The overall reading of the LoB clause and the definition 
of ‘qualified person’ suggests that these provisions entail a mechanism to look through the opaque 
structures and conduit arrangements. At the same time, the definition of ‘qualified person’ for claiming 

1 D ISSECTING BEPS ACTION PLAN 6
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treaty benefits is highly complex and stringent in application. It appears to be very restrictive in scope 
since it incorporates a number of conditions which a person needs to fulfil before being regarded 
as a qualified person. Thus, it could potentially give rise to situations where a person who should 
otherwise be entitled to treaty benefits, and has not been set up for treaty shopping purposes, may 
not be able to qualify for the same due to the complex conditions prescribed in the definition. Certain 
conditions in the definition (for example, provisions requiring shareholding of a company seeking 
treaty benefits to be limited to five or fewer qualified persons) also do not carry a reasoning for 
insertion. 

The LOB rule makes an exception to the general rule of providing treaty benefits to only person 
who qualify as qualified entities. For example where a person is engaged in an active trade or 
business, treaty benefits would be available even if such a person is not regarded as a qualified 
person. However, the ‘active business test’ exclusion does not address the concerns of private 
investment companies, or fund managers in availing treaty benefits. MNEs typically set-up their 
regional headquarters in a particular jurisdiction and manage, operate and control all investments 
made in the region from that jurisdiction. A general presumption that such investment companies are 
incorporated for treaty shopping cannot be drawn in all cases. Each structure should be analysed 
objectively on the basis of facts and circumstances.    

The OECD has also reserved its thinking on applicability of treaty benefits to collective investment 
vehicles (“CIVs”) including sovereign funds, pension funds and private equity funds. Based on technical 
reading of the “qualified persons” definition 
alongwith the active trade and business 
exemption, these CIVs would as such not be 
entitled to treaty benefits. Recognizing that 
CIVs operate in a different manner and cannot 
be treated at par with other person claiming 
treaty benefits, the OECD has put forth its 
intention to examine treaty entitlement issues 
relating to CIVs in more detail and address 
them in a manner which may not create treaty 
shopping opportunities.

Further the OECD has also brought about 
criteria to determine whether substantial trade 
or business is being carried on in a particular 
Contracting State in the event that income is derived from a business activity carried out with an 
associated enterprise. It may not be possible to compare the extent of business activities in an 
objective manner leading to confusion and not defining the term ‘substantial’ and ‘business activities’ 
would make interpretation more ambiguous.  

The concept of ‘primary place of management and control’ has been introduced for listed companies. 
Its scope is vague and could lead to uncertainty. This term has been defined to include the place 
where senior management exercises day to day responsibility extensively for strategic, financial 
and operational decisions and the staff of such persons conduct activities necessary for preparing 
and making those decisions. It is clear that the emphasis has shifted from the place of effective 
management to management of day-to-day operations by both the senior management and support 
staff. This would lead to the classic conflict of existence of multiple places of management and would 

1 D ISSECTING BEPS ACTION PLAN 6
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give rise to ambiguity. In any case, it is recommended that once shares of a company are listed (even 
though not on a recognized stock exchange in the jurisdiction where such a company has been set 
up), the “management and control” criteria should not be required to be fulfilled.

The role of a Competent 
Authority has been broadened 
by empowering them with 
discretionary authority to 
resolve disputes on treaty 
entitlement. As per the LoB 
clause in the Action Plan, 
taxpayers, otherwise not 
eligible for treaty benefits, shall 
be able to avail treaty benefits 
if the Competent Authority of 
the state in which the tax treaty 
benefit is claimed is convinced 
that obtaining the benefits of 
the tax treaty was not one of the principal purposes of establishment, acquisition or maintenance of 
such person. This mechanism would only add to the increasing number of pending cases before the 
Competent Authority; thereby adding to the complexity and uncertainty regarding the availability of 
tax treaty entitlement.  Moreover, the effectiveness of this clause will be predicated on the speedy 
redressal of applications by the Competent Authority.

The Competent Authorities are likely to be inclined towards applying domestic guidance / judicial 
precedents in arriving at their conclusion. This may create added confusion and conflicting 
interpretation by Competent Authorities of other countries. In view of the above, it may be far simpler 
to prescribe objective criteria within the LoB provisions and remove the need for determination by 
the Competent Authorities.

Residuary general anti-abuse rule to be superseding

The general anti-abuse rule based on the principal 
purpose test entails the denial of treaty benefits where 
‘one of the principal purposes’ behind entering into the 
arrangement is to obtain the benefits of the treaty. This 
test does not recognize the fact that tax cost is one of the 
factors that are considered while evaluating investment 
decisions. To deny treaty benefit merely on the premise 
of it being one of the primary reasons and not the sole or 
dominant criterion seems unrealistic and over-imposing. It will render specific anti-abuse provisions 
in the tax treaties redundant as even though specific test are fulfilled, based on the PPT, the treaty 
benefits can still be denied.  It is likely to create difficulties for legitimate business transactions and 
could genuinely hinder the taxpayers’ ability to rely on a tax treaty while planning their business 
affairs

Tax minimization through legitimate tax planning is an inherent right of a taxpayer. It should not be 
undermined by the overarching applicability of general anti-abuse provisions.  The predominant 
principle should be that the general anti-abuse clause should be applied only in the cases of abusive, 

1 D ISSECTING BEPS ACTION PLAN 6
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contrived and artificial arrangements. Further, the extant general anti-abuse clause would give 
wide powers to the tax authorities to question and apply the general anti-abuse test even on the 
genuine business transactions viz funding through debt or equity, purchase or lease of a capital 
asset, transactions involving business acquisitions and re-structuring in the form of amalgamations, 
demergers, business sale etc. It is possible that most of these transactions could entail some tax 
saving and thus may pose a challenge for a tax payer to reply on any treaty benefits.  

From an Indian perspective, General Anti-Avoidance Rule has been introduced in the domestic 
law which will come into effect from April 1, 2015. It empowers tax authorities to disregard any 
arrangement/ transaction undertaken with a motive to evade/ avoid taxes. Also, it provides that 
where a General Anti Avoidance Rule is invoked, the domestic law would override treaty and thus tax 
treaty benefits would not be available. However, the Indian GAAR seems to be narrower in scope, 
wherein the main purpose (and not one of the primary purposes) of the transaction should be tax 
avoidance for GAAR to be applied thereon.

Conclusion

The overall objective of Action Plan 6 is laudable. By including specific LOB provisions in the treaty, 
the circumstances of treaty misuse may be curbed or minimised. At the same time, it is unclear 
as to why both an LoB as well as a PPT test needs to be included in tax treaties, since the LoB in 
itself would weed out situations where treaty abuse is being envisaged. Insertion of an elaborate 
LoB provision alongwith a strict PPT provision would only make treaty entitlement doubtful to even 
a taxpayer who as such should be entitled to treaty benefits. Incorporating such self-empowering 
specific general anti-abuse rule may hurt investor sentiments and inhibit them from making genuine 
cross border trade and investments. There may be multiple interpretation issues and the overall 
intention of tax treaties to encourage and facilitate cross border investment and create a neutral tax 
environment may be impacted. Investors may have to be wary for prolonged delays with increasing 
role of the competent Authorities, and also have to deal with multiple levels of bureaucracy and cross 
border political will. Additionally tax certainty will get impacted and payers of income will be unsure 
of the withholding tax positions which they may need to take at the time of making payments. This 
could potentially even result in conservative withholding tax positions being taken and impact cash 
flows as well as business arrangements and models. The overall result would be a detrimental effect 
on the overall business climate being overshadowed by cloud of ambiguity and paving way for long 
litigations.

*Contributed by Parul Jain (Partner) and Puneet Gupta 
(Associate Director), BMR & Associates, LLP
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AMEYA KUNTE: Your reaction on BEPS related discussion and output at the recent G-20 meet in 
Australia?

JEFFREY OWENS: It was clear that tax was one of the big issues on the Brisbane Summit agenda 
alongwith climate change and the global economic situation. And I would say there was a broad 
endorsement of the 7 action plans that OECD put to the leaders but there are a lot of  details that have to 
be worked upon. But at least the broad approach under the 7 action plans seems to have been endorsed.
It was also very helpful that at the very last moment there was an agreement on Action 5 on harmful tax 
practices, between Germany and the United Kingdom 
on how to deal with the patent box. That was one of 
the outstanding issues and I think that would enable 
to take the action plan to go forward. 

The other thing that was interesting about the 
summit was the way it extended the G20 mandate. It 
endorsed the idea that there should be a study on the 
impact of tax incentive in the developing countries.  
Which is linked even if indirectly to the question of the 
harmful tax practices and it was always something 
that was of particular interest to the developing countries. I am sure that the developing countries are 
going to welcome the extension of the G20 mandate to cover the issue of tax incentives. 

The other thing that came out of the summit and the meeting of Finance Ministers was a recognition that 
was it important to have progress on the exchange of information and transparency.  Even more important 
is the question of how can tax systems be redesigned to promote growth.  Put another way; what can 
Government do to achieve pro-growth tax systems. 

AMEYA KUNTE: India has been a strong critic of  mandatory International Arbitration and that’s one of 
the points that is being discussed at the G20 level as a part of the BEPS initiative. Your quick comments 
on Mandatory International Arbitration and how the MAP process will need to be improved as a part of 
the BEPS initiative.

JEFFREY OWENS: There must have been a quite  lively debate on the Action point 14, which was about 
how to improve the MAP process and whether or not one could begin the process to move towards 
Mandatory Arbitration. I think it’s important to recognise why this is important. If one looks at the last 
twelve months there have  been something like 25 countries that have taken pre-emptive BEPS measures 
without waiting for the OECD to come up with its recommendation.  Even after everything has been 
agreed, in 2015 there will be a question whether or not, we are going to see a consistent implementation 
of the BEPS recommendations. This means that there is going to be a lot of uncertainty and I am sure 

Prof. Dr.  Jeffrey Owens was OECD's First Tax Policy 
Director (2001 - 2012)

2 F ACE TO FACE
 INTERVIEW WITH PROF. DR.  JEFFREY OWENS
 BY AMEYA KUNTE (EXECUTIVE EDITOR, TAXSUTRA)
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there is going to be a  big increase in disputes: disputes between the non-OECD countries, disputes 
between the OECD countries and developing countries and also the disputes, between the BRICS and 
developing countries. So there is going to be much more pressure put on the MAP process and I would 
expect to see a significant increase in these disputes and a significant increase in the cases that go to 
MAP. And that raises the question of whether or not the MAP process is up to be able to deal with this. 

MAP has improved but it still doesn’t provide for a  certain outcome, That’s why this item has been put 
on agenda. I recognise this  is not an easy issue since I lead the work at the OECD, to encourage OECD 
countries to agree to an article in the Model OECD Tax Convention of mandatory arbitration. That was 
not easy, there were many countries that today support Arbitration, like the United States, like Japan or 
even the UK. They were very hesitant and they had exactly the same arguments that India is putting 
forward,today: that are the constitutional issues and their national sovereignty issues. What we saw at the 
OECD is by working through these issues,   we were able to address these.

What the G20 now needs to do, is to address this agenda at a technical level. What are technical issues that 
need to be dealt with  for example, 
how would we choose an arbitration 
panel, how do we achieve balance 
between the representatives of the 
developing countries and the OECD 
countries, how to train the arbitrators 
etc.  I was quite pleased, that even 
though there was  no agreement at 
the G20, at least at the technical 
level these studies continue.  One 
of the things that I am now doing 
at the Vienna University  is to 
bring together a group of experts 
in Government and business and 

academia to examine these technical issues. There are many issues that have to be resolved and we 
will have to be very careful to avoid having recommendations on how other countries should move to 
arbitration and I think having a technical discussion is quite helpful on those issues.

AMEYA KUNTE: The two concepts of Automatic Exchange of Information and the “Country by Country” 
reporting information (which is from a transfer pricing point perspective), have the same objective of tax 
administrators getting basic information. Your views on both these initiatives that are running in parallel?

JEFFREY OWENS: Yes. Again looking back at the Brisbane summit, it’s important to make the linkages 
between different outcomes. There has been enormous  progress on the Automatic Exchange of 
Information, 50+ countries have signed it. I believe it’s only a matter of time, before India resolves its 
issues in confidentiality so that it also will be able to sign it.Clearly that’s important not just for the Automatic 
Exchange within the G20 context but also for whether or not India signs up with a FATCA, which is 
important if and when India wants to  avoid putting its financial institutions at a competitive disadvantage. 
Automatic exchange and the CRS, in fact is the approach that was suggested by the OECD. And what 
this would mean is that the tax administrations would have much better access to information needed to 
see the Global picture, the big picture about multinational structures: where do they pay the taxes, where 
do they generally profit,their structures. Of course, linked to that is the endorsement of the approach of 
having a master file for transfer pricing. When you put all these things together, the Automatic Exchange, 
the Country by Country Reporting, the Master File plus the fact that there seems to have been agreement 

Continued on page 28

2 F ACE TO FACE
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Action 14 of the BEPS Action Plan seems, at first glance to be almost out of place – “Make dispute 
resolution mechanisms more effective: Develop solutions to address obstacles that prevent countries 
from solving treaty-related disputes under MAP, including the absence of arbitration provisions in 
most treaties and the fact that access to MAP and arbitration may be denied in certain cases.”  What 
has the improvement of dispute resolution procedures got to do with base erosion and profit shifting?

To give them full credit, those responsible 
for BEPS at the OECD foresaw two things at 
the outset of the project.  First, that several of 
their proposals were likely to lead to greater 
uncertainty and greater numbers of disputes 
between tax administrations and large, corporate 
taxpayers.  For example, proposals relating to 
transfer pricing of intangibles were likely to add to 
uncertainty, and an extension of the PE definition 
would generate more disputes as to whether a 
PE existed, and, if so, it would result in serious 
disputes about the profits to attribute to the PE.  
Secondly, they foresaw that if the corporate sector 
was not to be implacably opposed to all parts of the BEPS project, there had to be something in the 
project for business, and that was the offer of a more efficient solution to international tax disputes in 
the form of improved MAP and more take-up of the arbitration option.

If they were being candid, the OECD would also accept that the present MAP procedure is terminally 
ill, and really needs replacement.  Sadly, what is on offer in Action Plan 14 is simply improvement of 
MAP and more arbitration.  However, even this seems now optimistic: rumours are that the work on 
this Action Point is running into opposition, and may not offer much to allay the fears of taxpayers.  In 
December, the OECD is due to publish a Discussion Draft on this Action Point – again, rumours are 
that it may not offer much for anxious corporate tax directors.

There are still a few weeks before the publication of the Discussion Draft, and there is time for 
governments that are apparently opposed to arbitration in tax treaties to rethink and give it their 
support.  It is very hard to see on what rational grounds these governments can oppose arbitration 
under tax treaties.

Mr. Philip Baker, Queen's Counsel, UK

S HOOTING STRAIGHT3
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One point to make very clear – arbitration under tax treaties is very different from arbitration of 
disputes under investment treaties or commercial arbitration.  Arbitration under tax treaties is an 
adjunct to the mutual agreement procedure, and simply requires that, if MAP has not solved a dispute 
within two years, the taxpayer can call upon the two tax authorities to refer the matter to an arbitration 
panel.  The make-up of that panel is agreed by a competent authority agreement, and the procedure 
can be simple, cheap and rapid.  One example is the arbitration arrangements under the US-Canada 
treaty.  Arbitration under bilateral investment treaties is very different, and its growth is, in at least 
a small part, due to the failures of existing systems of resolving international tax disputes (which is 
partly why those systems need to be improved).

Arbitration as an adjunct to MAP has been provided for in the OECD Model since 2008.  So far, the 
take up in bilateral treaties has been relatively low – perhaps 100 treaties in total have such a clause, 
but the number is growing.  The BEPS project – with its development of the multilateral instrument as 
a tool – may be a way to insert arbitration provisions into all or most existing agreements. If that were 
done, then the BEPS project will have achieved something positive to ensure settlement of some of 
the disputes it will itself create, and also something to bring a smile to corporate tax directors and 
their advisors.

S HOOTING STRAIGHT3

When is the 
CFA due to 
consider a 

draft mandate 
for the 

negotiation of 
a multilateral 
convention?a. November 2014  b. July 2016  c. January 2015

See answer on page 21 
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Redefining “Permanent Establishment”

The concept of Permanent Establishment (‘PE’) is fundamental in international tax and forms the 
core of the international tax treaties.  It marks the territory between the source country and the 
residence country and defines the threshold for establishing the taxing rights in the source country.

The concept of PE was developed at the 
end of the 19th century during the second 
industrial revolution.  At that time, the only 
mobile international industry of any significance 
was international transportation (shipping and 
later aviation) and hence, the PE concept was 
focused on attributing profits to ‘fixed elements’.  
However, the concept has been evolving ever 
since its inception to align with changing times, 
in response to progressive mobility of the factors 
of production and ever increasing complexity of business models.  Inclusion of a ‘construction 
PE’ in the Model Conventions and tax treaties following the boom in the construction industry and 
its globalization after World War I and the concept of ‘agency PE’ over time as business models 
developed are the illustrations.  However, there has been a growing discontent over whether the 
pace at which the PE concept has evolved is adequate and whether it matches up with the growth in 
complexity of business models.

Challenges under the current PE rules

With the advent of globalization, it is becoming easier for the multinationals to reallocate functions, 
assets and risks to various corporate entities in different jurisdictions.  The onset of the digital era has 
seamlessly made a ‘border-less’ economy a reality.  It is possible to access customers and generate 
sales, without creating any physical or fixed presence in most market jurisdictions.

The application of the traditional concepts of PE to these modern and evolved business models, more 
so in case of e-commerce businesses, poses significant challenges, especially where multinationals 
are perceived to arrange their affairs to exploit these very challenges.  Artificial avoidance of PE by 
retaining negligible paper authority with the principal entity in low-tax jurisdictions while contracts and 
discussions are substantially negotiated by marketing / sales force in the source jurisdictions has 
been at the center of tax controversies in several countries.  Fragmentation of activities in the source 
jurisdiction such that each activity in itself qualifies as ‘support function’ has also been frowned upon 
by Courts in some jurisdictions.

The practice of converting full-fledged distributors in high-tax source jurisdictions into ‘commissionaires’ 
has been called to question and has led to tax controversies.  Under this arrangement, a local 

By Shefali Goradia and Anubha Mehra, BMR & Associates LLP
Shefali Goradia
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subsidiary established by a non-resident in the source country sells products to customers in its own 
name, albeit functionally on behalf of the non-resident under a back-end arrangement with the non 
resident, whereby the significant risks and rewards of the activity are borne by the non resident while 
the commissionaire only retains a certain commission.  

The fundamental debate with the ‘commissionaire’ model is whether the requirement of a dependent 
agent PE should be based on a strict ‘legal’ binding of the principal (which test will never be satisfied 
in such cases) or viewed in context of the actions and behavior of the parties.  In Spain, Courts have 
sought to apply the ‘substance-over-form’ approach for determining PE, by giving weightage to the 
overall gamut of activities 
conducted, level of 
control exercised over the 
subsidiary and the risk 
profile of the subsidiary 
to allege existence of PE 
in the source country.  
The issue has also been 
noted in rulings issued by 
French and Norwegian 
Courts, though the 
Courts ultimately ruled 
based on the technical 
interpretation of the tax 
treaty and the litmus tests 
for determining PE under 
the existing rules.

The manifestation of 
nexus issues in the 
context of digital businesses has arisen as multinationals engage in selling tangible / intangible 
goods or services through online means (such as e-contracts, website sales) to customers in various 
jurisdictions. This has led to debate on significance of the place where the server is located or the 
website is hosted or the intellectual property rights in the software and applications reside vis-à-vis 
the location of customers and the value attribution to data etc.

Tax planning techniques of the nature discussed above are also seen as resulting in creation of 
‘state less income’ for multinationals, achieved by diverting profits out of the source state, through 
non constitution of PE, and by placing income producing assets / intangibles and related risks in tax 
havens or low-tax countries.   However, whether this in itself warrants a change in the concept of PE 
is a question which needs to be debated, since this should be a residence country concern rather 
than a source country issue.

Initiatives to address the PE related issues

As a part of its focus to resolve BEPS issues, the OECD seeks to address the artificial avoidance of 
PE and hence, calls for changes to the definition of PE.  The Focus Group has listed proposals which 
could be considered for addressing these challenges and the Committee on Fiscal Affairs has invited 
comments from interested parties on these options.

The proposed options are attentive to the two major tax avoidance concerns on this front – (i) 
avoidance through commissionaire arrangements and similar strategies, achieved by misusing 
the legal principles for constitution of a dependent agent PE and (ii) misuse of the specific activity 
exemption through fragmentation.  Other PE issues discussed pertain to splitting up of contracts to 
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alleviate exposure of constituting service PE and construction PE and debates surrounding insurance 
related activities.

De-localization of risk through commissionaire agent arrangements 

The primary concern on this front is that foreign enterprises may be able to operate and conduct 
sales in multiple market jurisdictions 
without creating a dependent agent PE in 
any of these jurisdictions.  Hence, there 
arises a need to explain the scope of the 
phrase ‘authority to conclude contracts 
in the name of’ as well as make the 
conditions pertaining to ‘independence’ 
under the dependent agent PE stringent 
to ensure that only entities genuinely 
operating independently are excluded 
from the ambit of PE.  The Focus Group 
has suggested various alternatives to address these concerns which include one or a combination 
of the below mentioned modifications to the definition of dependent agent PE:

(i) Replacing the criteria to conclude contracts on behalf of the non-resident taxpayer with ‘engaging 
with specific persons in a manner that effectively results in conclusion of contracts on behalf of 
the non resident taxpayer’.

(ii)  Replacing the phrase ‘concludes contracts’ by ‘concludes contracts or negotiates the material 
elements of a contract’.

(iii) Replacing the phrase ‘contracts in the name of the enterprise’ by ‘contracts which, by virtue of 
legal relationship between the person and the enterprise, are on the account and risk of the 
enterprise’.  

(iv) Restricting application of independent agent exclusion to agents who act not only on behalf of the 
enterprise but also on behalf of the group.

While these recommendations may contribute towards reducing the controversies in the context of 
commissionaire arrangements, on an overall basis these may not serve as well-defined cornerstones 
on account of the vastly widened scope and subjective nature of some of these proposals.  For 
example, the activities that result in conclusion of contracts are often a fact based matter and can be 
subject to interpretation.  The question that needs to be answered is whether the concept of contract 
conclusion requires alteration at all.  The agency PE concept, developed to tax non-residents acting 
through an agent, may be losing sight if the threshold is expanded to cover all activities which lead 
to contract conclusion – do such pre-conclusion activities (such as marketing) provide sufficient 
nexus in source country?  Similarly, in (iii) above, determination of actual risk bearing in a global 
enterprise is complex and, as witnessed by past experience, can be split amongst geographies.  The 
subjectivity associated with the proposals may result in a shift to a reseller / distributor model from 
the commissionaire model and hence, may lead to exit tax in some countries and increased scrutiny 
on transfer pricing in some other countries.

E XPERT GAZE4
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Issues related to stated exceptions

To counter against the artificial structuring of activities, including fragmentation, to fall within the 
‘preparatory or auxiliary’ exemption in the PE article of tax treaties, the following broad changes are 
proposed :

(i) Making all the exemption activities subject to the condition of being ‘preparatory or auxiliary’.

(ii) Deletion of exemptions related to ‘delivery of goods’ and ‘purchasing goods and collecting 
information’.

(iii) The fragmentation of activities between associated enterprises is sought to be countered by 
introducing a new anti-fragmentation rule which would deny the application of the PE exemptions 
where business activities are carried on by associated enterprises at the same location and which 
either (a) constitute complementary business functions that are a part of a cohesive business 
operation or (b) the overall combined activity is not of a preparatory and auxiliary character.  

Subjecting all the exceptions to the preparatory or auxiliary qualification is perceived as a positive 
move and in line with the original intent behind introduction of the exemptions.  However, the proposed 
clauses for countering fragmentation are likely to raise concerns, especially whether this would lead 
to undermining the merits of setting up a local subsidiary in the source country.  The aggregation rule 
may also be criticized because it disregards the corporate entity form by applying the principles at a 
group level rather than at an entity level.  The issue which also remains unaddressed is the manner 
in which attribution rules would be applied where a PE is formed, especially if a local subsidiary’s 
activities are aggregated which already offers its income to tax for activities conducted by it and is 
subject to transfer pricing rules on such income.

Will this solve the problem?

While the work under the BEPS initiative is a positive step forward to resolve PE issues at an 
international platform, the proposals need to be debated extensively to examine the impact on all 
aspects of the economy.  It needs to be critically evaluated if by redefining PE, are we lowering the 
threshold for PE from ‘sufficient nexus’ to mere ‘nexus’.  The proposed framework may potentially 
give the source country a right to tax a non-resident even if minimal activities leading to business 
are undertaken in the source country, thereby ignoring the key entrepreneurial risk, intellectual 
property rights, decision making and core functions which may reside outside the source country.  
The issue would become even more pronounced in case of online businesses.  This will disturb the 
basic equilibrium of sharing taxing rights between the source and residence states.  The classic 
distinction between doing business ‘with a country’ and ‘in a country’, as enunciated in international 
tax principles which lay the foundation for the PE concept, may be getting blurred.  If fiscal liability is 
to be adjudged based on customer location, levy of consumption taxes may, perhaps, prove to be a 
better solution.

Also, another important aspect to consider is whether a change in PE definition may be warranted 
only if the transfer pricing rules are not applied in an appropriate and just manner, based on the 
functions, assets and risk of the local presence of the non-resident.  If these rules are robust and 
capture the functional attributes, there may not be a need to overhaul the PE concept.
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C OUNTER VIEW : CHRISTIAN KAESER 5

TAXSUTRA :  Two important areas which have impressed you the most as far as BEPS project is 
concerned?

CHRISTIAN KAESER : First of all, what impresses me the most is the alignment that OECD is able 
to achieve in such a short period of time, because they are really moving much faster than they have 
ever moved before, producing many well founded reports in an extremely short time. 

On the negative side, with the speed 
at which they are moving, certain 
perspectives will get lost because 
many parties sometimes hardly find 
the time to respond and make their 
comments when asked to give them. 
So we are afraid that a thorough 
analysis and discussion might not be 
possible. The other aspect is that with 
the particular focus on double non-taxation, the other side of the coin will get lost; and this is the still 
existing double taxation which is a big obstacle for international cross border business - if you follow 
the public discussion you might get the impression that there is no double taxation any more, that this 
problem got solved. I think that most multinational enterprises still suffer big time either directly, or 
indirectly because their decision-making processes are driven by having to avoid the risk of double 
taxation. 

TAXSUTRA : The BEPS report has so far identified various issues associated with digital economy. 
They have touched upon few solutions to address it but much of the work is yet to happen. As an ICC 
as well as a Trade representative  what you would term as the key solutions to address the vexed 
issue of digital economy taxation?

CHRISTIAN KAESER : I too think that solutions have not been identified. I’m not sure if there might 
be a ‘magical’ solution. The digital economy is certainly special because you don’t need a foothold in 
those countries where you sell something into. Well, at the same time you don’t really use so much of 
the infrastructure. It’s certainly different from setting up a power plant where you need bridges, roads, 
energy and many other infrastructure components - so there’s a huge difference between digital and 
traditional economy in this regard. 

Christian Kaeser is Chair of the International Chamber of 
Commerce (ICC) and Vice-President & Global Head of Tax at 
Siemens AG
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Therefore, my expectation is to avoid damage for the traditional business. For example: if you 
would apply a solution like having a threshold of revenue for creating a PE, this would certainly be 
detrimental to traditional business because a PE is linked to many administrative burdens. And if it’s 
only a threshold of revenue, then you lose the very core of the concept of a permanent establishment 
which is a fixed place of business as a tangible foothold in the source country.

TAXSUTRA : The UN model is contemplating introduction of a new article on services and one of 
your recommendations is that the nexus should be based on actual rendition of services. Now this 
suggestion in the “Brick and Mortar” situation perhaps can certainly work well. How do you propose 
that vis-à-vis a digital economy?  So what would be your suggestion to the UN vis-à-vis digital 
economy when they are framing this new article?

CHRISTIAN KAESER : I would say there are a couple of perspectives you could take. One is that for 
example for digital services for which no human beings are involved (i.e. a digital only or automated 
service), then it is already difficult to say where the services are performed. Normally you would 
expect some personnel performing the services in the source country to have some nexus and to 
justify taxability. But if there is nowhere any personnel performing the services, then you might look to 
IT infrastructure which is used to be able to provide these automated services. In any case my take 
is that one should better focus on indirect tax instead of on direct tax to satisfy the understandable 

C OUNTER VIEW : CHRISTIAN KAESER 5

George Osborne, Chancellor, UK

" Some of the largest companies in the world, including those in 
the tech sector, use elaborate structures to avoid paying taxes. 
My message is consistent and clear. Low taxes; but taxes that 
will be paid."
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desire of source countries to tax services. And reserve the direct tax on services to those cases in 
which there really is enough nexus to the source country to justify the taxation.

TAXSUTRA : In this year itself there are quite a few important drafts which are going to be released 
around BEPS. Which ones are you looking forward to personally, with keen interest ? 

CHRISTIAN KAESER : I’ll tell you one, which is going to be released in December 2014 as far as I 
recall but it’s the most important for business and this is the one about “dispute resolution”. It is key 
for business to have a dispute resolution mechanism which really ensures that at the end there is no 
double taxation. Another one I will be looking forward to because I think it`s really interesting - but the 
last point on the list - is the multilateral instrument. I am really curious to see what OECD will come 
up with and how they’ll justify that.

TAXSUTRA : Treaty abuse is one of the focus areas under BEPS. The proposed LOB and change in 
statement of intent of treaties, GAAR, a treaty SAAR and on top of it you have a domestic GAAR law. 
Consider a country like India where domestic GAAR is drafted with the widest possible implications. 
So from a business point of view how would you deal with these multiple thresholds to justify your 
transaction? 

CHRISTIAN KAESER: First of all, for my company and for the wide majority of business, the focus 
is on doing business and not on abusing tax or treaty law. We are all doing our best to be fully tax 
compliant. So with regard to my concern is more that with these new rules there might be collateral 
damage in cases where there is absolutely nothing abusive going on. And in any case the burden 
to provide respective documentation will increase. And this is something where my pledge would be 
that those rules need to be drafted very carefully and they should always keep in mind the detrimental 
or the negative impact of GAARs and SAARs. If such rules are not precisely phrased this will slow 
down inbound investment and economic growth. This is because business will then have the feeling 
that it will be taxed without a real justification because there is a perception that business is engaging 
in abusive structures. If you’re tax compliant you’re your focus is on business, you normally should 
be very well sheltered against those rules but never forget that the flipside to aggressive tax planning 
are aggressive tax assessments/audits. And some fiscal authorities around the globe use rules such 
as GAARs to construct a case for them – and even if it is only to better “negotiate” a settlement.

The Tax Court of which jurisdiction 
delivered a ruling earlier this year, setting 
out an example of the situation BEPS is 
trying to remedy, focusing on the profit-
shifting nature of a transfer pricing 
structure in Barbados?

a. Canada  
b. USA  
c. Australia

See answer on page 30 
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Many of these transactions will be addressed through other Action Plans (neutralizing hybrid 
mismatches, strengthening CFC rules, etc). This Report contains the following discussion on the 
issue:

● Domestic anti-abuse rules and judicial 
doctrines play an important role in 
preventing treaty abuse. The application 
of such domestic anti-abuse rules and 
doctrines, however, raises the issue of 
possible conflicts with treaty provisions. 
Two specific issues related to the 
interaction between treaties and specific 
domestic anti-abuse rules are highlighted 
in the boxes in this section.

● Generally, where the application of 
provisions of domestic law and of those 
of tax treaties produces conflicting results, 
the provisions of tax treaties are intended to prevail. However, a treaty may specifically allow 
application of certain types of specific domestic anti-abuse rules. For example, Article 9 specifically 
authorises the application of domestic 
transfer pricing rules.

● Where treaty provisions depend on the 
application of domestic law, the application 
of specific anti-abuse rules found in 
domestic law will have an impact on how 
the treaty provisions are applied rather 
than produce conflicting results.

1 D ISSECTING BEPS ACTION PLAN 6
 PREVENTING THE GRANTING OF TREATY BENEFITS
 IN INAPPROPRIATE CIRCUMSTANCES

Continued from page 10

Domestic law circumvention 

As discussed in the beginning, the report discussed situations of ‘treaty circumvention’ (LOB test 
and PPT rule) and the situations of domestic law circumvention. 

The cases of domestic law circumvention are discussed below.

Thin capitalisation 
and other financing 
transactions that use 
tax deductions to lower 
borrowing costs.

Arbitrage transactions 
that take advantage of 
mismatches found in 
the domestic law of one 
State, or two States.

Transactions that abuse relief of 
double taxation mechanisms.

Dual residence strategies

Transfer mispricing
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(answer is 
January 

2015, as per 
Explanatory 
Statement)

� It has been decided to state in the title 
recommended by the OECD Model 
Convention, that the prevention of tax evasion 
and avoidance is a purpose of tax treaties. The 
Model Convention should also recommend 
a preamble expressly providing that States 
entering into a tax treaty intend to eliminate 
double taxation without creating opportunities 
for tax evasion / avoidance. 

� Given the concerns arising from treaty shopping arrangements, it has also been decided to refer 
to such arrangements as one example of tax avoidance that should not result from tax treaties.

 It is proposed to insert a new Section ‘C’ in the Introduction to the OECD Model convention, 
stating that the following considerations should be taken into account by States while entering into 
treaties:

� States should evaluate the extent to which the risk of double taxation actually exists in cross-
border situations involving their residents.

� Another consideration is the risk of excessive taxation that may result from high withholding taxes 
in the source State.

� Other considerations include the various features of tax treaties that encourage and foster 
economic ties between countries, the greater certainty of tax treatment for taxpayers who are 
entitled to benefit from the treaty and the fact that tax treaties provide a mechanism for the 
resolution of cross-border tax disputes through MAP and arbitration.

� Lastly, States should also consider the ability and willingness of their prospective treaty partners 
to provide assistance in the collection of taxes.

Section B - Clarifying that tax treaties are not intended to be used to generate double 
non-taxation.

1 D ISSECTING BEPS ACTION PLAN 6
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2 F ACE TO FACE 
 INTERVIEW WITH PROF. DR.  JEFFREY OWENS

Continued from page 16

that countries will now spontaneously exchange information on rulings, it means the tax administrations 
are going to have unprecedented access to information.

I know that does cause a concern in the business community because we need to make sure that 
information is not misused and its confidentiality is protected and that there is correct interpretation of it. 
All of these measures will in the long run lead to a more transparent relationship between the tax payers 
and tax administrations, it’s 
going to help tax administrations 
to better understand how tax 
payers operate. This will lead 
to less disputes. And it will also 
probably lead to a rebuilding of 
trust between, on the one side 
the tax payers and on the other 
side the tax administrations.

AMEYA KUNTE : One specific 
question on Action Plan 6 on the 
holding company structures. It 
recommends Principal Purpose 
Test (PPT_ rule plus the stronger 
LOB clause and the traditional 
investment holding companies is 
something which will not pass the test of treaty benefit. What happens to the traditional holding structure 
going forward once  BEPS comes into effect?

JEFFREY OWENS : There was broad agreement that the governments need to do something about 
the treaty abuse and that’s why they agreed that they would look at a minimum standard to have the 
LOB or the PPT. Everybody recognised that it is not going to be easy in practise. LOB is complicated but 
when you put PPT at the same time, it increases the 
complexity and they need to consider how are they 
going to get these agreed changes into the bilateral 
treaties. If we follow the traditional route  of bilateral 
re-negotiation in the treaties  that’s going to take 10 
to 15 years which is why this particular item is linked 
very closely to the Action Point 15 of “Developing 
a Multilateral Framework” by which treaties can be 
updated for the changes which has been agreed, so 
that’s another aspect.

It is fair to say that there’s more work to be done here, particularly for  financial companies or CIVs where 
there are complex issues. So I think we haven’t yet seen the end of this process. There will be continuing 
debate within the OECD and the G20 and that’s why also I think it is an important point for your readers  
to recognise - “nothing is agreed until everything is agreed”.

AMEYA KUNTE : OECD came up with the draft note on the artificial avoidance of PE status and the 
use of commissionaire model. The OECD report says that “it is clear that in many cases commissionaire 
structures and similar arrangements were put in place primarily in order to erode the taxable base of the 
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state where sales took place”. Would you agree with that Jeffrey or is it being too harsh?

JEFFREY OWENS : Well, I think when we are talking about abuse it is important to recognise that 
the vast majority of multinationals try to comply with the rules, they make an effort to do that.  I am 
particularly pleased that OECD has put out this discussion draft which   not only deals with the issue of 
commissionaire arrangements but also questions how well we are prepared to deal with  digital activities. 
The report  does not set out any firm recommendations. It analyse what the issues are and it sets out 
a number of options and I imagine there’s going to be a quite lively debate over the next 12 months on 
which of these options the G20/OECD should  recommended.

AMEYA KUNTE  Action Plan 7 -  ‘Artificial avoidance of PE status’, is also linked to the digital economy. 
If one were to talk of Action Plan 6 on Treaty Abuse, on place of effective management, especially in the 
present era of  communication channels, identification of one particular geography is going to be very 
difficult. How do these interlinked points affect taxation?

JEFFREY OWENS : That’s a very good question because it’s really in the centre of  the Action Point 1 
on digital economy. OECD has already recognised that all that multinationals are part of digital economy. 
The big question is how far are the existing rules able to deal with these type of activities. Its more about 
service activities and activities that don’t require much of physical presence. To find  the right answer to 
that question you need to go beyond BEPS. To redesign the tax regime, so it doesn’t act as a barrier to 
the development of the digital economy and at the same time protect the tax base. You see that this is 
part of a long term debate on the whole question of solving residence taxation and whether some of the 
basic rules of treaties and transfer pricing need to be revised.

2 F ACE TO FACE 
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This is something the business should welcome because if we set in a real consensus between the OECD 
countries and the G20, that is such a big thing from the perspective of a multinational. This is a group of 
countries that account for 90% of the world’s economy. That means less disputes, more certainty.  That 
clearly brings us back to the discussion on mutual agreement procedure on arbitration because if we 
get a global consensus and a globally consistent implementation then there will be less risks of disputes 
arising.

AMEYA KUNTE : On the digital economy Jeffrey, you must have seen our interview with Pascal Amans 
in the first edition of our BEPS newsletter and he gave a comprehensive answer to our question on digital 
economy and the fact that the OECD has not yet come up with a fix. I think 2 things stand out in what he 
told us, he said that “the digital economy is an economy in itself and the solution that we may reach today 
may become outdated tomorrow that’s how the digital economy functions”. Secondly, he also said is that 
and I quote “we are just coming out with a report which may well say nothing new except that this report 
reflects a common understanding, hence this common understanding is let’s not rush to introduce internet 
taxes or new forms of taxes for a new sector which is clearly identifiable but rather adopt the approach 
that this is a big challenge as the economy itself is digitalised and therefore we need to embrace the issue 
of BEPS also from a digital perspective in a comprehensive manner and make sure that other actions 
actually solve the problem with regard to pure digital players”. What do you make of this? Is it an indirect 
way of saying that it is going to be very difficult to come up with a solution?

JEFFREY OWENS : Yes, clearly there is a lot of disagreement on how to deal with the whole issue of 
digital economy. I mean its no secret that France wanted one set of solutions and the United states wanted 
another. But I think what has been helpful in the discussion so far is the recognition that at least from the 
corporate income tax perspective you cannot have a set of specific rules because how do you define the 
digital economy? Its everywhere, its not even just the large multinationals, its small and medium sized 
enterprises in Germany or in India or in United States, its being global. So effectively what we have seen 
is the digitalisation of the whole global economy and therefore what we need to ask is are our tax rules 
adapted to this new way of doing business. If we then want to see what about the companies whether 
its like Google or Facebook that have a particular selling model, do they require any set of rules? I think 
that answer is certainly not under the corporate income tax. We will need to look at the way in which the 
companies apply consumption taxes to these particular activities. What we are seeing here is the start of 
a long process of debate between the OECD countries, between the BRICS and hopefully between the 
developing countries on how do we adapt our existing rules to take into account this new way of doing 
the business and I think Pascal Amans is absolutely right in saying that we will see a lot of changes over 
the next few years. And as the technology changes so we will need to continue asking ourselves are the 
existing rules able to deal with this way of doing business?

AMEYA KUNTE : Thank you so much Jeffrey. 

(answer is 
Canada - 

Marzen Artistic 
Aluminum Ltd. v. 

The Queen)
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In the first phase of the BEPS project, more than 80 developing countries and other non-
OECD/non-G20 economies were consulted through 4 in-depth regional consultations and 5 
thematic global fora. 

Direct consultations with developing countries were held in February and March 2014 at events 
organised by the OECD (in Asia and Latin America), the African Tax Administration Forum (in 
South Africa) and the ‘Centre de rencontres et d’études des dirigeants des administrations 
fiscales’ (in Paris). 

Meetings were also held with developing countries by the Task Force on Tax and Development 
(in October 2013 and March 2014), by the OECD Global Forum on Tax Treaties (in September 
2013) and by the OECD Global Forum on Transfer Pricing (in March 2014).

6 o ECD’s ENGAGEMENT WITH DEVELOPING   
     COUNTRIES

BEPS is of major significance for developing countries due to their heavy reliance on corporate 
income tax, particularly from MNEs. Engagement of developing countries in the international tax 
agenda, including on BEPS, is therefore important, in particular to ensure they receive appropriate 
support to address the specific challenges they face. Ever since the project has taken off, OECD has 
made various efforts to ensure active participation of developing countries. This space contains an 
overview of all such efforts made by OECD so far.

● In July 2014 and August 2014, the OECD prepared Parts 1 and 2 (respectively) of the Report 
on ‘Impact of BEPS in Low Income Countries’ under a mandate from the G20 Development 
Working Group (DWG). The Report, cumulatively, identified the relative significance to developing 
countries of each of the 15 BEPS Action Plans and recognised that the risks and challenges faced 
by developing countries issues may differ from those faced by advanced economies:

o The BEPS Project priority areas identified by developing countries include: 

■ limiting base erosion via interest deductions and other financial payments (Action 4), 

■ preventing tax treaty abuse and the artificial avoidance of Permanent Establishment   
  status (Actions 6 and 7), 

■ transfer pricing, in particular base eroding payments (Actions 8, 9 and 10), and; 

■ transfer pricing documentation and country-by-country reporting (Action 13). 

o Political support and capacity building to address BEPS issues have been identified as key 
cross cutting challenges for developing countries. Lack of transfer pricing comparables data 
and the granting of wasteful tax incentives have also been identified as areas of particular 
concern for developing countries. Though the latter issues are not part of the BEPS Project, 
they are the subject of specific mandates for further analysis from the G20 and ongoing work 
through the Task Force on Tax and Development.

● In its Final Report to the G20 DWG (submitted in August 2014), OECD prepared a Roadmap for 
participation of developing countries in the process of Automatic Exchange of Information (AEOI). 
Focussing on the needs of the developing countries and low-income countries in particular, the 
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Roadmap proposed a stepped approach to help developing countries transition to AEOI and set 
out a possible path for developing countries to take, as well as options for how the Global Forum, 
World Bank Group and G20 countries can support developing countries in this respect. 

● During the 19th Annual Global Forum on Tax Treaties, held in September 2014, following up 
on the discussions at the 2013 Annual Meeting and the regional consultations on BEPS, the 
participants (almost 300 senior tax officials from more than 100 countries and international 
organisations) examined the first set of tax treaty-related recommendations developed under the 
BEPS Project and discussed the main tax treaty issues and options concerning the current work 
on the 2015 deliverables. Prior to this meeting, the UN and OECD had hosted a joint Workshop 
on Tax Base Protection for Developing Countries. "Beyond the change of standards, we need to 
change the methods of work to build a global community to find global solutions that meet the 
needs of developing countries," said Pascal Saint-Amans in his opening address to the gathering. 
He stressed the importance of the work for developing countries, noting that corporate income 
tax revenue constitutes a substantial part of their total tax revenues and welcomed the G20 call 
to build on the current engagement with developing countries.

● After having been mandated by the G20 to develop toolkits to support developing countries 
addressing BEPS and to launch pilot projects to assist them to move towards automatic exchange 
of information, OECD released its new Strategy for Deepening Developing Country Engagement 
in November. The strategy will strengthen their involvement in the decision-making processes 
and bring them to the heart of the technical work. The strategy has three key elements:

o About 10 developing countries will be invited to participate in meetings of the key BEPS decision 
making body - the Committee on Fiscal Affairs (CFA) - and its technical working groups.

o 5 regionally organised networks of tax policy and administration officials will be established 
to coordinate an ongoing and more structured dialogue with a broader group of developing 
countries.

o The regional networks will help in the development of toolkits needed to support the practical 
implementation of the BEPS measures and the priority issues for developing countries. They will 
also facilitate discussions on the negotiation and implementation of the multilateral instrument 
under Action 15 of the BEPS Project.

Wolfgang Schäuble, 
German Finance Minister:
“Given the short time-line, it is remarkable that 
it was possible to agree in the OECD and G20 
on a first set of proposals to fight BEPS. … The 
successful cooperation between OECD states 
and G20-non-OECD-states has to be continued 
as “post BEPS”.”
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This section provides brief news updates on BEPS from 
around the world, during the last couple of months.

NEWS WRAP UP7

OECD issued a revised calendar for stakeholder consultations, which is updated as per the 
release of each discussion draft and public consultation information. The calendar provides tentative 
dates for the release of discussion drafts and holding of public consultations upto July 2015. It also 
provides for 3 webcasts to be held in December 2014, early 2015 and April 2015.1  

On 4th August 2014 comments were invited on BEPS Action 11 regarding work on establishing 
methodologies to collect and analyse data on BEPS and the actions to address it. Comments 
received were published on OECD’s website.2 

Ireland’s Bill 2014 was published on October 23 2014, to bring into effect the budget announced 
on October 14. Section 38 of Finance Bill 2014 will amend Ireland’s company tax residence rules 
to provide that from January 1, 2015 all companies incorporated in Ireland will be automatically tax 
resident there (unless otherwise determined under a bilateral tax treaty). A transition period will apply 
until 2020 for existing companies.  This change will bring Ireland’s rules in line with the rest of the 
OECD, putting an end to a controversial corporate structure known as the 'double Irish'.3 

The OECD/G20 BEPS Project and the move to automatic exchange of financial account information 
took centre stage when Heads of Tax Administration met on 23-24 October in Dublin, Ireland. Nearly 
40 delegations, including international and regional tax organisations, participated in the Ninth 
Meeting of the OECD Forum on Tax Administration (FTA) and agreed that greater co-operation will be 
necessary to implement the results of the BEPS project and automatic exchange of information4.  5 
days later, on October 29, 51 countries signed the new OECD/G20 standard on automatic exchange 
of information. India however, backed out at the last minute citing concerns regarding confidentiality 
clauses in tax treaties / other information exchange agreements that prevent disclosure of information 
to the public, especially in light of the ongoing litigation on black money before the Supreme Court 
and consequent revelation of names of foreign account holders.5   

1 Source: OECD Website - http://www.oecd.org/ctp/oecd-issues-revised-calendar-for-stakeholders-consultation.htm
2 Source: OECD Website - http://www.oecd.org/tax/tax-policy/comments-published-on-beps-action-11-request-for-input.htm
3 Source: Department of Finance, Ireland Website - http://www.finance.gov.ie/news-centre/press-releases/finance-bill-2014-published
4 Source: OECD Website - http://www.oecd.org/ctp/administration/heads-of-tax-administration-agree-global-actions-to-meet-global-challenges.htm
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OECD released a discussion draft on Action Plan 7 - Prevent the Artificial Avoidance of PE Status. 
The deadline for receiving public comments is January 9, 2015.

OECD released a discussion draft on Action Plan 10, containing the proposed modifications to 
Chapter VII of the Transfer Pricing Guidelines Relating to Low Value-Adding Intra-Group Services. 
The discussion draft reduces the scope for erosion of the tax base through excessive management 
fees and head office expenses by proposing an approach which identifies a wide category of common 
intra-group services commanding a very limited profit mark-up on costs, applies a consistent allocation 
key for all recipients, and provides greater transparency through specific reporting requirements. 
The deadline for receiving public comments in January 14, 2015. 

On an analysis of certain ‘leaked’ documents, The International Consortium of Investigative 
Journalists (‘ICIJ’) revealed that more than 300 MNCs had transferred profits through Luxembourg 
in an effort to reduce their tax bills. In some cases the effective tax rates on profits shuffled through 
Luxembourg were found to be below 1%. These ‘leaked’ documents revealed that Luxembourg had 
provided hundreds of “comfort letters” to major corporations allowing them to save billions of dollars 
in taxes.6  

Responding to the ‘Luxleaks’ revelations, Mr. Raffaele Russo, part of OECD’s BEPS Project 
said the revelations were no surprise. However he added that the action being taken by OECD and 
other bodies would mean that companies would no longer be able to do deal in secret. He said that 
“the problem is not the structures but the rules ... what we are doing is changing the rules so that 
these things are not legal anymore.”7

OECD released a new Strategy for ‘Deepening Developing Country Engagement’ in the BEPS 
Project, which will strengthen their involvement in the decision-making processes and bring them 
to the heart of the technical work. Apart from being invited to participate in technical meetings, the 
strategy will involve establishment of regionally organized networks of tax policy and administration 
officials to coordinate more structured dialogue and help support the practical implementation of 
BEPS measures.8

At the G20 Leaders’ Summit in Brisbane, the participants welcomed the significant progress on the 
BEPS work and committed to finalising the work in 2015. Endorsing the global Common Reporting 
Standard for the automatic exchange of tax information (AEOI) on a reciprocal basis, the participants 
declared that they will begin to exchange information automatically with each other and with other 
countries by 2017 or end-2018, subject to completing necessary legislative procedures. They 
also welcomed deeper engagement of developing countries in the BEPS project to address their 
concerns.9

NEWS WRAP UP7

5 Source: OECD Website - http://www.oecd.org/newsroom/major-new-steps-to-boost-international-cooperation-against-tax-evasion-governments-commit-     

  to-implement-automatic-exchange-of-information-beginning-2017.htm
6 Source: ICIJ Website - http://www.icij.org/project/luxembourg-leaks/leaked-documents-expose-global-companies-secret-tax-deals-luxembourg
7 Source: Irish Times - http://www.irishtimes.com/business/economy/oecd-says-luxleaks-revelations-not-surprising-1.1990609
8 Source: OECD Website - http://www.oecd.org/newsroom/developing-countries-toplay-greater-role-in-oecdg20-efforts-to-curb-corporate-tax-avoidance.htm
9 Source: G20 Business Communique - https://www.g20.org/sites/default/files/g20_resources/library/brisbane_g20_leaders_summit_communique.pdf
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Pierre Gramegna, 
Finance Minister, Luxembourg
“We in Luxembourg have many assets with 
which to attract businesses – often overlooked 
by our critics – such as our openness to foreign 
investments, our multilingualism, the stability of 
our laws, and our IT expertise. … As soon as 
there is a consensus on the new rules proposed 
by the OECD and the European Union, 
Luxembourg will apply them.”

ISSUE 1 RECAP:

Just in case you missed the inaugural edition of our special newsletter, which featured an exclusive 
interview with OECD Tax Policy Director Pascal Saint-Amans as also our dissection of Action Plans 
8 & 13 , click here.

http://www.taxsutra.com/sites/taxsutra.com/files/microsite/judgement/final%202%20Taxsutra%20e-Journal%20%28optimized%29.pdf
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About Taxsutra

Launched in 2011, India based B2B portal-
Taxsutra.com is a trusted online resource for 
corporate tax directors, policymakers and 
practioners. Taxsutra’s instant news alerts 
& incisive analysis on both domestic and 
international tax, coupled with unique features 
like tax ring, Taxsutra Insight, Litigation Tracker, 
Taxsutra TV and blogs make it a “must-have” 
for every tax professional.

Given the increasing focus of tax administrations 
on Transfer Pricing, www.tp.taxsutra.com 
was launched in October 2011, as India’s 
first exclusive portal on TP. Apart from a 
comprehensive database of  over 1000 Indian 
TP cases, the portal offers several new editorial 
features including Case Tracker, International 
Rulings, APA Space, TP Talk, Expert Corner, TP 
Personalities and ‘Around the World.’ Taxsutra’s 
thought leadership and continuous engagement 
with tax professionals has been on display 
through  several unique initiatives/microsites/
special coverage on burning tax issues, 
controversies and important developments, be 
it APA,  the $2bn Vodafone tax case, BEPS,  
our roadblocked coverage of Union Budget and 
even some light tax banter with our microsite 
on Soccer World Cup & tax! Taxsutra has also 
championed various niche events and  workshops. 
In 2013,Taxsutra also launched the portal on 
Central Indirect Taxes–www.idt.taxsutra.com

For  details relating to subscription  and   
pricing to  Taxsutra's 3 quality   portals,  contact 
sales@taxsutra.com

About BMR

BMR is a professional services organisation 
offering a range of Tax, Risk, M&A advisory for 
businesses of all sizes, at the local, national and 
international levels. We enhance value for clients 
by focusing on solutions that are innovative, yet 
practical and that can be implemented. We do 
this by blending domain expertise with analytical 
rigour, while maintaining an uncompromising 
focus on quality - and by hiring and nurturing 
high quality professionals with a passion for 
excellence. We are committed to making a 
difference to our clients and to our people, and 
we deliver this difference through the integrity of 
our efforts and by living our core values.

The firm, since its formation in 2004, has won the 
confidence of several Fortune 500 companies, 
medium and large Indian business houses and 
is their partner of choice. Our team of over 600 
professionals has extensive functional and 
industry experience across service areas and is 
well-equipped to deliver world-class services to 
our clients. Our vision is to be the most admired 
professional services Firm serving clients 
globally. Our mission is to enhance our client’s 
competitiveness, help people realise their 
aspirations and contribute to the community 
through innovation and entrepreneurship.

BMR and Community

The firm has a strong commitment to good 
citizenship and community service. We are as 
devoted to community work as we are to our 
client work.

BMR has offices across several locations in 
India. 

www.bmradvisors.com


