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I NTRODUCTION

Note from the Editor:

The OECD's BEPS Express is now moving ahead full steam, with discussion drafts and stakeholder 
comments coming in at a furious pace so as to meet the tough but by no means impossible deadline 
of September 30, 2015! That ofcourse means keeping up with the very latest in the world of BEPS 
and this edition of the newsletter is choc-a-bloc with news, views and analysis that you wouldn't want 
to miss!

Our gaze this edition turns to an Action Plan that has been among the most fiercely debated, shall 
bring about a radical change in the world of TP documentation and will almost certainly cast an 
onerous responsibility on MNCs - Country by Country (CbC) reporting. Corporate tax directors from 
three leading India based MNCs share their views and apprehensions on CbC reporting, and the two 
concerns that seem to stand out are the confidentiality of data and it being potentially used as a tool 
to carry out TP adjustments. BMR opines that the € 750 Million threshold for CbC reporting might be 
good news for Indian MNCs but will also mean many global MNCs within the 'radar' of Indian TP audit. 

In our ‘Face to Face’ interview series, our special guest is Global tax policy director at GE and also the 
person who is championing the cause of Industries at the OECD platform ( BIAC ) - Mr. William Morris. 
While the interview predictably has many talking points, couple of them stand out:  tax planning, that 
was considered standard practice a decade ago, is no longer acceptable but it is an open, transparent 
dialogue between taxpayers and tax authorities to discuss disputes that will make a real difference. Mr. 
Morris also makes a pertinent point on the current lack of focus on taxpayer rights in the BEPS debate, 
but as IFA President Porus Kaka said at an tax conference a fortnight back - " The pendulum will swing 
back on the issue of taxpayer rights and the last word has certainly not been uttered... " 

The inimitable Philip Baker, in his 'Shooting Straight' piece, sizes up BEPS Action Plans on CFC rules 
and Mandatory Disclosures. While welcoming the strengthening of CFC rules, he however minces no 
words when he says one of the key outcomes ought to be a complete revamp of USA's CFC rules, but 
Mr. Baker's skepticism on the same makes us wonder if that is gonna be a reality anytime soon!

We say goodbye for now, with the words of Ms. Josephine Teo, Senior Minister of State, Ministry of 
Finance, Singapore, at IFA's Asia-Pacific Regional Tax Conference... "it is critical for tax reforms to 
accommodate legitimate business models."  The jury is still out...
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1 D ISSECTING BEPS ACTION PLANS

OECD’s February 6 announcement: 5 things you need to know

● Country-By-Country reporting (CBCR) to start from fiscal years starting on or after 1 January 
2016; 

● Master file and local file to be filed with the local tax administrations and information to be 
primarily shared through automatic exchange of information; 

● Exemption provided from general filing requirement for MNE groups with annual consolidated 
group revenue in the immediately preceding fiscal year of less than € 750 million; 

● Jurisdictions will commit to use the CBCR for assessing high-level transfer pricing risk and 
should not propose adjustments on the basis of an income allocation formula based on CBCR 
data.

● Countries to modify domestic legislation to enable CBCR;  Jurisdictions should have in place 
and enforce legal protections of the confidentiality of the reported information

1.1.1 BMR Point of View1: BEPS ACTION PLAN 13 - TP DOCUMENTATION AND CBCR

Timing of preparation and filing of the CBCR

OECD’s recommendation to implement the CBCR fiscal years beginning on or after January 1, 
2016, is a welcome move as the MNEs are provided with sufficient time to establish an appropriate 
mechanism for exchange of information within the Group, to enable reporting as required in the 
CBCR template. As it is, given the one-year timeline for preparation of the CBCR (after close of 
the fiscal), companies will be due to file CBC reports at the earliest in December 2017, and for 
companies that have year endings other than in December, even later, sometime in 2018, all of 
which should make for sufficient lead time.  

It is also recommended that the CBCR implementation should also be coordinated and be in line with 
the Action Plan 14 - Making dispute resolution mechanisms more effective, as the additional reporting 
requirements would likely result in enhanced audit activity (given its utility as a risk assessment tool) 
and could thereby give rise to more disputes between countries. The Action Plan 14 is intended to 
establish a monitoring mechanism to ensure proper implementation of the political commitment to 
effectively eliminate double taxation that are not in accordance with the tax treaty in question.

1Contributed by Suchint Majmudar, Partner, BMR & Associates, LLP & Balaji Ravindran, Associate, BMR Advisors

1.1 OECD’S MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 
AND CBCR
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Category of MNE groups that are required to file the CBCR

Given the quantum of details required to be maintained 
by the taxpayer, the threshold of € 750 Million prescribed 
in the CBCR implementation guidance is quite useful 
in ensuring an effective TP risk assessment and in 
reducing the compliance burden on the MNEs. From an 
Indian MNE perspective, the EUR 750 million threshold 
(approximately INR 5,250 crore) is sufficiently high to 
avoid the compliance burden of CBCR being foisted 
on several outbound companies that have presence in 
various geographies and need to focus on growing their business, as such corporates would likely 
not have attained sufficient size and scale in overseas jurisdictions, so as to be significant targets 
for audit.  It does, however, bring several large foreign groups in the radar of Indian transfer pricing 
audit and the Indian Revenue would have to adopt CBCR judiciously having regard to the level and 
form of business that the foreign MNE carries out in India.

Necessary conditions underpinning the manner in which CBCR is obtained and used by 
jurisdictions

Confidentiality: Apprehensions regarding confidentiality and potential misuse of information by 
inexperienced and/or overzealous first level tax auditors to allege tax avoidance was a concern for 
the MNEs. In this regard, the implementation guidance suggests that the jurisdictions should provide 
and enforce legal protections of the confidentiality of the reported information, which would alleviate 
confidentiality concerns. Further, filing the Master File and CBCR template subject to the exchange 
of information articles under the Treaties would protect the integrity of information and share it on a 
‘need to know’, ‘provided per request’ basis. 

1 D ISSECTING BEPS ACTION PLANS

The OECD implementation guidance 
is practical and concise. Businesses 
will be well-advised to monitor 
the legislations enacted in local 
jurisdictions for implementation of 
CBCR and request for information.

1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 
AND CBCR
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1 D ISSECTING BEPS ACTION PLANS

OECD in its Guidance Report on Transfer Pricing Documentation and Country-by-Country Reporting 
– Action Plan 13, had proposed the use of the OECD Guide “Keeping It Safe” which provides guidance 
on the rules and practices that must be in place to ensure the confidentiality of tax information 
exchanged under exchange of information instruments. 

Consistency:The suggestion to utilize a standard template reflects an effort to balance tax 
administration information needs, concerns about inappropriate use of the information and the 
compliance burdens imposed on MNEs. 

At the early stages, countries such as Argentina, Brazil, China, Colombia, India, Mexico, South 
Africa, and Turkey expressed their view to include additional details such as related party interest 
payments, royalty payments and related party service fees, as they find it challenging to obtain 
information on the global operations of an MNE group headquartered elsewhere.  The decision to 
go with the existing and yet uniform format of CBCR, rather than customize it for specific countries, 
is practical and it still leaves open the possibility of revisiting the CBCR format after it has run the 
course for a few cycles in 2020.

Appropriate use of data: While enlarging the scope of reporting, the implementation guidelines has 
specifically clarified that the CBCR template should not be used as a means to resort to formulary 
apportionment. The implementation guidelines further allows the competent authority of the local 
jurisdiction to concede the adjustment made based on CBCR data, in any relevant competent 
authority proceeding.  The aforesaid measures are a welcome move and aids in carrying out an 
effective risk based assessment and furthers dispute resolution by placing an onus on the MNE for 
the veracity of data.

1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 
AND CBCR
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1 D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

Framework for government-to-government mechanisms to exchange CBCR 

The alternate approach for disseminating the information to the Revenue authorities by allowing the 
local MNE to file the information directly or by obtaining the report from the next tier parent company 
is a welcome move, as this would minimize the penalty issues that could arise on account of non-
filing of the information by the taxpayer merely because such details are not provided by the ultimate 
parent MNE. 

Conclusion 

The OECD implementation guidance is practical and concise. Businesses will be well-advised to 
monitor the legislations enacted in local jurisdictions for implementation of CBCR and request for 
information. Furthermore, the taking a cue from the implementation guidance, businesses would 
also have to prepare for dealing with the new documentation standards in terms of master file and 
local file, that unlike CBCR, does not have any prescribed revenue threshold for compliance. 

Which African 
country 

signed an 
agreement 

with OECD in 
March, 2015 to 
join the BEPS 

Project? 

(a) Algeria
(b) Tunisia
(c) Mauritius 
See answer on page 10 
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1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

Taxsutra and BMR Advisors spoke to senior corporate tax executives of 3 large Indian Groups 
who shall be potentially impacted by OECD’s new Transfer Pricing guidance on CBCR.

1 D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

Pauroos Karkaria
Executive Vice - President 
& Global Head, Taxation, 
Tata Consultancy Services

Sanjeev Galvankar 
Tata Consultancy Services

S Gayathri
Senior VP & Head 
Direct Taxation, Essar 
Energy Limited

Pinky Mehta
Aditya Birla Group

Question: OECD's Feb 2015 announcement on country-by-country reporting balances 
viewpoints of taxpayers and Revenue and reflects outcome of consultations over last 
one year.  Are you satisfied with OECD's process?  Are you satisfied with the outcome on 
country-by-country reporting actions?

Pauroos Karkaria & Sanjeev Galvankar

We appreciate and welcome the OECD’s collaborative approach of inviting all interested parties, 
including MNEs, to respond to the Discussion draft and issuing the final report based on the public 
consultation process.  

S Gayathri

The Action 13 Guidance on the Implementation of Transfer Pricing Documentation and Country-by-
Country reporting (CBCR) issued in Feb, 2015 is very apparently the culmination of a well-conceived, 
debated document which seeks to achieve the stated objectives even while acknowledging the 
concerns and initial difficulties that various Governments and taxpayers may face in the course of 
implementation.

Pinky Mehta

OECD has been active and transparent in framing its deliverables under Base Erosion and Profit 
Shifting (BEPS) Project. OECD has provided opportunity to business representatives, civil society 
organisations, trade associations and academics to submit their views via written comments, 
consultation meetings and webcasts. Accordingly, the overall process appears to be rational 
considering the overall views of various stakeholders.
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Question: Are there still any concerns in OECD's definitive announcement on CbC?

Pauroos Karkaria & Sanjeev Galvankar

We hope that the tax authorities in the respective jurisdictions shall strictly abide by the conditions 
of confidentiality, consistency and appropriate use of the information prescribed by the OECD 
as otherwise, the taxpayers can face significant risks and hardships. Further, we recommend that 
the OECD adopt a vigilant approach to this issue, preferably reinforcing that any breach of the 
above conditions would be misconceived and would constitute a misuse of the data collected and 
will also attract sanctions for countries that violate the above provisions.

S Gayathri

As acknowledged by the OECD, there is need for effective dispute resolution as a result of the 
enhanced risk assessment capability that would be generated. From an Indian perspective, there 
is a need to evaluate efficiency of the current dispute resolution avenues before a huge quantity 
of potential disputes is unleashed. Another major requirement which the guidelines have placed 
a lot of importance on is the enforcement of legal protection of the confidentiality of the reported 
information. Taxpayers would expect that these legal provisions be made public. Would there be a 
reference to OECD’s guidance on ‘Keeping it Safe’? They would like to see the legal framework, 
administrative policies and procedures, sanctions for breach of confidence, etc.

The condition of appropriate usage is also very important. The information should be used only 
for assessing risks, and not for proposing adjustments. The hope is that this would be 
implemented strictly and that the need for a notice to the taxpayer and discussion should 
not be reduced to a mere formality. In case there is a failure on the part of a country to provide 
information, it is unclear as to who will invoke the secondary mechanism and at what stage. Will 
there be subjectivity around the trigger to invoke secondary mechanism?

Pinky Mehta

OECD has provided the exemption linked to the consolidated revenue of the group and no 
weightage has been provided for the quantum of inter-company transactions. Therefore, MNE 
groups with higher revenue but limited/low inter-company transactions would also be subject to 
such CbC reporting. Also, there is no prescribed way of determining the “near equivalent amount in 
domestic currency”, which may also raise concern in certain cases. Considering the sensitivity of 
the information, there are also concerns regarding maintaining confidentiality of the data contained 
in the CbC report. Further, a ‘go-live’ date implementable across jurisdictions will help ease burden 
for taxpayers.

1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

1

(answer is 

(b) Tunisia)
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Question: Is € 750 million revenue threshold appropriate especially considering Indian 
MNEs doing business across the world?

Pauroos Karkaria & Sanjeev Galvankar

We believe that the prescribed threshold of € 750 million (approx. INR 5,250 crores) represents 
an appropriate balancing of reporting burden and benefit to tax administrations.

Pinky Mehta

In the “Guidance on the implementation of transfer pricing documentation and country-by-country 
reporting” (implementation guidance), a threshold limit of Euro 750 Million has been provided for the 
group. The OECD has mentioned that this exemption is expected to exclude 85 to 90% of the MNE 
groups from the requirement but would cover approximately MNE groups controlling approximately 
90% of corporate revenues. Though, considering the global business environment, the said 
limit appears to be on lower side. 

Question: Countries like United Kingdom, Spain and China have formally committed 
to implement CBCR. The Indian parent for the subsidiaries located in these countries is 
required to prepare CBCR and Master file and share it with their respective subsidiaries, 
although such requirements not yet incorporated under the Indian Law. How do you position 
yourself to meet such additional compliance burden?

Pauroos Karkaria & Sanjeev Galvankar

Based on the current requirements, we believe that there shouldn’t be any significant challenges 
for the company to implement the CBCR requirements considering that most of the data required 
under the CBC template is already provided by the company in its audited accounts.

1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

1
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S Gayathri

While the announcement is definitive, its implementation is clearly subject to various action points.  
A comprehensive implementation package is set to be developed by April 2015, including  the key 
elements of domestic legislation required for ensuring the CBCR filing, a secondary mechanism 
in case countries fail to provide information and agreements for the automatic exchange of 
information including competent authority agreements. The countries will then have to make the 
requisite adjustments in domestic law, besides ensuring adequate legal protection for preserving 
the confidentiality of information provided. There is a humungous amount of work to be carried 
out, and in an orchestrated manner for this effort to be a success. To have legislations and 
implementation only in some of the countries would not only be unfair to them, the ultimate 
effect would be lop-sided. And with the recommended date for commencement being fiscal years 
starting on or after January 2016, there is not much time left.

Also, now that the Indian Budget is done with, what would be the form of incorporating the legislation 
recommended by the OECD into Indian law and putting in place such a game changing legislation, 
is something we are not clear about.

Pinky Mehta

It is important to highlight that the OECD has already provided the timelines for the first CbC 
reporting in the implementation guidance. However, this is not binding as domestic legislation 
overrules such implementation suggestions. Another important point to bear in mind is that 
certain jurisdictions (including India, China etc.) have mentioned that they may require additional 
transactional data regarding related party interest payments, royalty payments and related party 
service fees, which also need to be factored. Till such matters are resolved, CbC implementation 
may lead to additional complications and uncertainties.

Question: Will CBCR serve as an effective risk assessment tool in India, where we have 
historically been used to quantum based thresholds for audit?

Pauroos Karkaria & Sanjeev Galvankar

One of the purposes of the documentation (including CbC) as defined by the OECD is to enable 
an accurate and informed TP risk assessment by tax administrations for selection of only high-risk 
cases for TP audit. This, however, is currently not being done in India, where all cases above the 
materiality threshold of INR 15 crores are subjected to TP audit. If the guidance on TP documentation 
is likely to be implemented in India, then the underlying purpose should also be adopted. We 
understand the tax administration is moving in the right direction and has recently set-up a Tax 
Risk Assessment Directorate which would help focus on high risk cases and hence low-risk cases 
would be spared from TP audits. If this were to be implemented, it will  be a much needed step in 
the right direction, in which case although the burden on taxpayers will increase owing to the 
two-tier TP documentation and CbC reporting, it will ultimately benefit taxpayers because 
only the priority or high risk cases will eventually be subjected to TP audit. Even for revenue 
authorities, it would be a huge positive as they would then be able to focus their time, energies and 
resources to the riskier and priority cases.

1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

1
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S Gayathri

The tool would definitely serve as a useful risk assessment tool in India and for India provided that 
various aspects are ironed out. 

Pinky Mehta

As mentioned earlier, CbC reporting is expected to be an effective tool for tax administrations for 
evaluating BEPS related risks. It is true that in India, historically, quantum based thresholds have 
been used for audit. However, the Central Board of Direct Taxes (the CBDT) recently announced 
a risk based approach for manual selection of TP cases for compulsory scrutiny/audit. The new 
instruction does away with the earlier manual selection criteria, which was based on the value of 
international transactions of Rs. 15 crores and above and past litigation/TP adjustment would serve 
as a basis for selection of cases for compulsory TP audit. This is in line with the objective of the new 
documentation standard. Accordingly, in India as well, CbC Reporting is expected to be an effective 
tool for risk assessment going forward. This will reduce scrutiny burden on the tax authorities’ side 
and make transfer pricing audits more pointed and focused.

Question: What are the immediate challenges in implementing CbC reporting requirements 
which is set to begin from 2016? Which are the specific areas in the CbC template where 
collation of information may post exceptional challenges?

Pauroos Karkaria & Sanjeev Galvankar

There shouldn’t be any significant challenges for TCS to implement the CBCR requirements 
considering that much of the data required under the CBC template is already provided by TCS in 
its audited accounts.

1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

1
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1.1.2 INDUSTRY REACTION: BEPS ACTION PLAN 13 – GUIDANCE REPORT ON 
IMPLEMENTATION OF TRANSFER PRICING DOCUMENTATION AND COUNTRY-BY-
COUNTRY REPORTING (CBCR)

D ISSECTING BEPS ACTION PLANS
1.1 OECD’s MAJOR BREAKTHROUGH IN BEPS – TP DOCUMENTATION 

AND CBCR

Pinky Mehta

The foreseen immediate challenges are in area of availability of adequate resources, 
alignment of systems and processes for collation of required information. 

Considering the timeline, there are challenges for collation of information in respect of all the 
jurisdictions in timely manner. Further, the difficulty could arise in cases of jurisdictions where the 
MNE group may not have significant presence and therefore, the group does not actively monitor 
such jurisdictions on an ongoing basis. Also, the permanent establishment (PE) data needs to be 
reported by reference to the tax jurisdiction in which it is situated (which may mean that one entity 
would be split in multiple parts) which may pose some additional challenges. In certain cases the 
tax authorities may be alleging the PE in their respective jurisdictions which the taxpayers would 
be contesting. More clarity would need to be provided for such cases.

Question: Does your Group's financial reporting system (or ERP system) require any 
significant changes to facilitate CbC reporting? Are there any accounting or reconciliation 
issues that you anticipate will crop up while dealing with CBCR, especially at the holding 
company level? 

Pauroos Karkaria & Sanjeev Galvankar

No significant challenges are envisaged to collate the information required in the CbC template. 
We do not anticipate significant changes required in our accounting system. We also do not expect 
any significant accounting or reconciliation at the TCS Group level.

Pinky Mehta

These issues are going to arise at the level of holding company since there would be variations 
in the consolidated and sum of local financial statements due to difference in accounting policies, 
currencies, conversion rates used etc. To comfort the taxpayers, the OECD has provided that it is 
not necessary to reconcile the revenue, profit and tax reporting in the template to the consolidated 
financial statements. However, the probability of tax officers asking for such reconciliation cannot 
be ruled out and may pose additional challenges.

1

(a) India
(b) Australia
(c) New Zealand
See answer on page 16 

Which country 
recently announced 
its tax policy work 

program for 2015-16, 
focussing on changes 

to rules concerning 
hybrid instruments/
entities and interest 
limitation in light of 

BEPS work?
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The discussion draft, released on November 19, 2014, on Revisions to Chapter I of 
the TP Guidelines is divided into 2 parts. Part I contains a proposed revision to Section 
D of Chapter I i.e. Guidance for Applying the Arm’s Length Principle, emphasising on 
the importance of accurately delineating the actual transactions and the relevance 
and allocation of risk. Part II outlines some options for potential special measures with 
regard to intangible assets, risk and over-capitalisation. On February 10, 2015, OECD 
received comments from 88 interested parties. Some of the important views taken by 
them are summarized at appropriate places in the summary below.

1.2.1 TAXSUTRA BRIEF - OECD’S DRAFT ON RISK, RECHARACTERISATION & PUBLIC 
COMMENTS

Identifying the commercial or financial relations

� One of the aspects of a comparability analysis is identifying the commercial / financial relations 
between AEs and the conditions attaching to those relations to ensure that the controlled 
transaction is accurately delineated.

� Identification follows from examining contractual terms governing those relations together with 
the conduct of the parties. Establishing the conduct of the parties involves:

� examination of all facts & circumstances surrounding how those enterprises interact with one 
another in their economic and commercial context to generate potential commercial value,

� how that interaction contributes to the rest of the value chain, 
� what the interaction involves in terms of the precise identification of the functions each party 

actually performs, the assets each party actually employs, and the risks each party actually 
assumes and manages.

� Actual contributions, capabilities, and other features of the parties can influence the options 
realistically available to them.

� The process of identifying the economic 
circumstances of the commercial and 
financial relations should include: 

� consideration of the capability of the 
parties, 

� how under the arm’s length hypothesis 
such characteristics affect options 
realistically available, and

� whether similar capability is reflected 
in potentially comparable arm’s length 
arrangements.

Example - an independent insurance provider offers 
diversification that the party seeking insurance may 
not have. But in a group, they may already have 
a wide range of assets in a range of locations 
such that some of the value of diversification that 
is implicit in the insurance premium charged by an 
independent insurer is already provided by group 
cos. The additional capabilities the group may have 
in this situation would likely lead to a different fee to 
that charged by an independent insurance company 
to a customer lacking such attributes.

D ISSECTING BEPS ACTION PLANS
1.2 ACTION PLANS 8, 9 AND 10: TP - RISK, RECHARACTERISATION & 

SPECIAL MEASURES

1
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� A MNE group has the capability 
to fragment highly integrated 
functions across several group 
companies to achieve efficiencies 
and specialisation, knowing that 
the fragmented activities are under 
common control for the long term 
and are co-ordinated by group 
management functions. There may 
be considerable interdependencies 
between fragmented activities.

� If those activities are found to be 
highly interdependent, the nature of interdependency co-ordination has to be examined.

Identifying risks in commercial or financial relations

� Between third parties, the assumption of risk without the control exerted over the risk is likely to 
be problematic because: 

(i) it is difficult for the party assuming risk to evaluate the required additional expected return 
when factors affecting risk outcomes are determined by another party;

(ii) there would likely be considerations of moral hazard in an arm’s length situation if one party 
assumes risk without safeguards, to manage the behaviour of the party creating its risk 
exposure. In arm’s length transactions it generally makes sense for the parties to be allocated 
a greater share of those risks over which they have relatively more control.

Several commenting parties have expressed 
concern as regards the level of detail at which 
transactions are expected to be analyzed. Parties 
have questioned whether such a ‘granular’ or 
‘micro-level’ analysis is practical or necessary for 
the vast majority of transactions. As regards the 
guidance on fragmentation, parties believe that an 
impression is created that all fragmentation is tax 
motivated, which is not the case since it is common 
feature of value chains.

Commenting parties are divided on the 
feasibility of introducing the concept of ‘moral 
hazard’. While some believe that it is not 
necessary to adopt a rule imputing moral 
hazard to transactions between related 
parties, some others support it, opining that 
a contract between AEs in which one party 
contractually assumes a risk without the 
ability to manage the behaviour of the party 
creating its risk exposure is clearly a sham.

The term “moral hazard” refers to the lack 
of incentive to guard against risk where one 
is protected from its consequences. Between 
AEs, however, existence of common control 
will generally mean that there is no need 
to contractually align incentives in order to 
ensure that one party will not act contrary to 
the interests of the other.
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� Nature and sources of risk – Risk is categorized as follows:

The draft also discusses potential impact of risk and risk management.

� Actual conduct:

� In determining proper allocation of risk, consideration should be given to where the capability 
and functionality exist in the group to manage risks associated with business opportunities. 

� Mere contractual allocation of risk is not likely to be seen at arm’s length without the ability to 
control that risk.

� Risks and opportunities associated with the exploitation of an asset are not derived from asset 
ownership alone. If the owner is not capable of controlling risks associated with the exploitation 
of the asset, the legal owner is in substance providing only financing equating to the cost of the 
asset, and should be remunerated on that basis.

� Where risk has been transferred and functional analysis has determined that the risk 
is economically significant, then an arm’s length fee for the risk transfer would need to be 
determined, and the upside and downside risk consequences would be allocated accordingly.

Strategic risks or marketplace risks:

Largely external risks caused by the economic 
environment, political & regulatory events, 
competition, technological advance or social & 
environmental changes. For e.g. marketplace 
trends, new geographical markets, 
concentration of development investment.

Infrastructure or operational risks:

Likely to include uncertainties associated 
with business execution and may include 
effectiveness of processes and operations. 
Some are externally driven such as transport 
links, political & social situations, laws & 
regulations. Some are internally driven, like 
capability &availability of assets, employee 
capability, process design & execution, 
outsourcing arrangements, IT systems.

Hazard risks:

Likely to include adverse external events 
that may cause damages or losses, including 
accidents & natural disasters. Such risks can 
often be mitigated through insurance, but 
insurance may not cover all potential loss, 
particularly where there is significant impact on 
operations/reputation.

Financial risks:

Specific financial risks related to the company’s 
ability to manage liquidity and cash flow, financial 
capacity, and creditworthiness. Uncertainty 
can be externally driven, for e.g. by economic 
shock or credit crisis, but can also be internally 
driven through controls, investment decisions, 
credit terms, and outcomes of infrastructure or 
operational risks.

Transactional risks:
Likely to include pricing and payment terms in a commercial transaction for supply of goods/

services.
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� In risk transfers between AEs, the 
risk-return trade-off should not 
be used on its own to justify the 
appropriateness of any risk transfer. 
A risk transfer not supported by 
functions or where the transferee 
has no risk management capability 
and where risk management 
is performed by the transferor, 
should be particularly reviewed. It 
is relevant to consider whether the arrangement provides the opportunity to both parties to 
enhance or protect their commercial or financial position on a risk-adjusted basis.

� Transfer pricing consequences: 

� In many situations no separate compensation for risk management will be required since it is 
embedded within other transfers and is thus implicitly included in the market price for products 
or services.

� Some controlled and uncontrolled parties and transactions are likely to present a common 
set of risks. For e.g., distributors may present a fairly homogeneous set of risks such that 
the functions of the controlled distributor can reliably be benchmarked by reference to profit 
margins of uncontrolled distributors.

� In circumstances where the party providing risk management is not in the supply chain for 
goods and services, a fee is likely to be paid reflecting the value of the risk management. That 
fee may be determined from reliable comparable uncontrolled arrangements.

Non-recognition

� An arrangement exhibiting fundamental 
economic attributes of arrangements 
between unrelated parties would offer 
each party a reasonable expectation to 
enhance or protect its commercial or financial positions on a risk-adjusted basis, compared to 
other opportunities realistically available to them at the time the arrangement was entered into. 

�  If the actual arrangement, viewed in its entirety, would not afford such an opportunity to each of 
the parties, or would afford it to only one of them, then the transaction would not be recognised. 

� The structure that replaces the 
taxpayer’s structure should be guided by 
the fundamental economic attributes of 
arrangements between unrelated parties 
and comport as closely as possible with 
the commercial reality of independent 
parties in similar circumstances. 
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The concept of “risk-return trade-off” establishes 
equivalence on a present value basis between 
a higher but less certain stream of income and 
a lower but more certain stream of income. The 
principle supports the associated notion that it is 
economically rational to take on (or lay off) risk 
in return for higher (or lower) anticipated nominal 
income.

Many commenting parties believe that non-
recognition should be used only as a ‘last resort’ 
and confined to exceptional circumstances only.

Parties are almost unanimous in stating that 
documentation requiring consideration of 
alternative options ‘realistically available’ at the 
time the transaction is entered into, imposes a 
disproportionate compliance burden. While a few 
agree with the concept theoretically, they say that 
further clarifications are required in this respect.



Scaling BEPS April 2015 / May 2015 - Issue 419

� Option 1: Hard-to-value intangibles (‘HTVI”) – This is needed where no reliable comparables 
exist, where assumptions used in valuation are speculative and where information asymmetries 
between taxpayers and tax administrations are acute. It would permit the tax administration to 
presume that a price adjustment mechanism would have been adopted and as a result may 
rebase calculations based on the actual outcome, imputing a contingent payment mechanism. 
The presumption may be rebuttable under certain conditions which could be designed to include 
situations where:

� the taxpayer can demonstrate the robustness of its ex ante projections used in determining the 
fixed price, its experience of making such projections reliably in similar circumstances, and the 
comprehensiveness of its consideration of reasonably foreseeable events and other risks. 

� the outcome does not differ from projections used ex ante to calculate the fixed price by more 
than [xx]% or the actual profitability of the transferee does not differ from anticipated profitability 
by more than [xx]%.

� Option 2: Independent investor - The option supposes that an independent investor having the 
option of investing in either of 2 companies - the capital-rich, asset-owning company or the 
company that the capital-intensive asset owner relies on to generate a return from the asset - 
would consider which company offered the better investment opportunity. An investment in the 
company which has no or little capability to generate a return from the asset might be considered 
to carry higher risk with lower returns. In such circumstances the capital would be deemed to 
have been contributed to the company providing the more rational investment opportunity to an 
independent investor, and that company would be deemed to have used the capital to acquire the 
asset.

� Option 3: Thick capitalisation - This option depends on determining and applying a thick 
capitalisation rule based on a predetermined capital ratio. The effect of this option would be 
to determine the amount of capital in excess of this ratio, and deem interest deductions on the 
excess capital which would reduce the profitability of the capital-rich company and produce 
deemed interest income in the company providing the excess capital.

1.2.2 TAXSUTRA BRIEF – OECD’s DRAFT ON SPECIAL MEASURES PROPOSED 
AND PUBLIC COMMENTS
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� Option 4: Minimal functional entity - This would determine thresholds of functionality by examining:  

� Qualitative attributes – where the entity lacks the functional capacity to create value through 
exploiting its assets and managing its risks and is mainly reliant on arrangements with other 
group companies. 

� Quantitative attributes – where the entity performs mainly routine functions and has a small 
number of employees, a substantial part of its income is from arrangements with group 
companies and the value of its assets is greater than or significant in proportion to its income. 

The effect of falling beneath the thresholds would require the entity’s profits to be reallocated.

� Option 5: Ensuring appropriate taxation of excess returns - This entails application of a primary 
rule in the form of a CFC rule, and a secondary one to prevent non-taxation. Excess returns would 
need to be defined in accordance with design considerations but could target returns associated 
with intangibles and risk and equal all of the CFC’s income, less: 

� Allowance for corporate equity, which may provide an exemption for normal returns on capital 
invested in real activities within a jurisdiction 

� Local income from sales or services to unrelated persons for ultimate use or consumption in 
the CFC’s country of tax residence.

1.2.2 TAXSUTRA BRIEF – OECD’s DRAFT ON SPECIAL MEASURES PROPOSED 
AND PUBLIC COMMENTS
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Several commenting parties are of the view that the potential special measures are not required, 
and that the analysis of commercial and financial relations, together with the application of 
non-recognition rules (if necessary), should be considered enough to guarantee a proper 
remuneration. It would be more appropriate to deal with these through the CFC or other 
workstreams. Some others believe that the special measures should not be used as a short 
cut or substitute for a proper arm’s length analysis and that clear criteria for application must 
be drawn up so that tax authorities apply them consistently to a targeted set of circumstances.

Indian Income Tax Tribunal ruling of April 2015 - 
“…base erosion and profit shifting is a tax policy 
consideration which is relevant for the process of 
law making, but it cannot have a role in the judicial 
decision making process because judicial process  will 
infringe neutrality if it is to be swayed by such policy 
consideration. The judicial neutrality must not only be 
neutral vis –à-vis the party but also value neutral vis-à-
vis competing ideologies.”
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An entity is consciously set-up within a MNE group with the objective to provide services to its group 
entities. In this connection, what is sought to be determined is the transfer price between the affiliate 
and its overseas entity.  Now, as per the discussion draft, enterprises, when evaluating the terms of 
a potential transaction, should compare the controlled transaction to the other options realistically 
available to them, and it is suggested that they will enter into the transaction with the MNE only if 
they see no alternative that offers a better opportunity to meet their commercial objectives.  There 
are practical difficulties in adopting this approach because there could be comparables that qualify 
as being available alternatives but these comparables would not be regarded as being realistically 
available alternatives used in common business parlance (emphasis supplied).

Contractual terms and conduct of parties

While characterizing an entity, emphasis laid in the discussion draft is on the conduct of the party and 
not as much on the terms of the contract.  This guidance suggests that contracts would invariably have 
to be looked through in favour of actual conduct.  This is likely to lead Revenue authorities to become 
more circumspect in taking cognizance of intercompany contracts. It should be acknowledged that, 
even in third party contracts, there can often be small differences due to the different level of detail 
between the scope of services in an agreement and operational performance. So long as they do not 
affect the economic substance of the agreement, such variance should not enable tax authorities to 
recharacterise transactions.  In this connection, reference is made to the R&D Circular No. 6/2013 
dated June 29, 2013 issued by the CBDT, where it is contemplated that contractual terms are not 
the final determinant of the actual activities, and that the actual conduct of the parties would have to 
be considered. Therefore, the starting point of a transfer pricing analysis should be the contractual 
terms governing between both the parties, followed by actual conduct of the parties. 

Moral hazard

While setting up contractual terms, it would become practically difficult to capture actual conduct of 
the business therein.  Since it is contemplated between Associated Enterprises (‘AE’), the existence 
of common control will generally mean that there is no need to contractually align incentives in 
order that one party will not act contrary 
to the interests of the other.  Instead, 
the AE may operate collaboratively 
in order to maximize group profits, 
leading to possibility of moral hazard, 
especially when there are situations 
of force majeure that arise that are not 
contractually agreed upfront. In order to 
avoid such situations where one party 
assumes the risk, without the ability to 
control the behavior of the party creating 
the risk exposure, due considerations 
must be given while setting out the contractual agreement.  If there are reasons to believe that 
situations of moral hazard could arise, the Revenue is likely to inquire as to the actual conduct of 
the parties or hypothesise such conduct and consequently change the characterization of the entity.

2Contributed by Suchint Majmudar, Partner, BMR & Associates, LLP & Komal Mehta, Associate, BMR Advisors

Overall, while the risk of BEPS is real, the discussion 
draft on risk, recharacterisation and special 
measures creates more problems than it intends to 
solve…A majority of businesses do not engage in 
transfer pricing, let alone BEPS, in order to avoid 
tax as the principal purpose, and for the few that do, 
applying a highly complex and esoteric set of rules 
for all MNEs can be precarious.  
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Risk-return trade off

The discussion draft has postulatedthe economic theory of risk-return trade-off.  In a related party 
scenario, the anticipated risk may be considerably lower as compared to a third party scenario.  In 
order to determine comparability, the newly proposed range concept in India will come in handy, as 
the lower end of the interquartile range could be representative of the arm’s length price.

Non-recognition

The Non-recognition section in the discussion draft is substantially new and sets forth the 
circumstances in which accurately delineated transactions can be disregarded or recharacterized 
for transfer pricing purposes.  The key aspects of non-recognition are as follows: 

(i) Where the same transaction can be seen between independent parties in comparable 
circumstances, non-recognition would not apply.

(ii) The transaction as accurately delineated should be recognized, if the transaction possesses 
the fundamental economic attributes of arrangements between unrelated parties.  An 
arrangement should be considered to include these fundamental economic attributes if it 
offers each of the parties a reasonable expectation to enhance or protect their commercial or 
financial positions, compared to other opportunities realistically available to them at the time 
of entering into the arrangement.

(iii) The consequence of non-recognition is the replacement of the taxpayer’s structure by an 
alternative structure that reflects the fundamental economic attributes of arrangements 
between unrelated parties and that comports as closely as possible with the commercial 
reality of unrelated parties in similar circumstances.

Revenue authorities will have to exercise caution while resorting to this measure.  In India, we 
have experienced several situations of non-recognition or recharacterisation of transactions in the 
recent past (including reverse royalty in the case of Maruti Suzuki, deemed interest-bearing loan 
in the case of Vodafone and Shell and treatment of advertising and promotional expenditure as a 
service in the case of Sony Ericsson and others).  India also has special provisions pertaining to 
deemed international transactions.  These make the concept of non-recognition worrying, because 
what could be a transfer pricing problem could be taken to an altogether different level and lead to 
far more controversy at a bilateral level.

Special measures

The Discussion Draft goes on to state that even with the proposed changes to Chapter I of the 
OECD Transfer Pricing Guidelines, certain BEPS risks may remain and transfer pricing outcomes 
may not be aligned with value creation. Part II of the Draft presents special measures which could 
be applied in ‘exceptional circumstances’ which in effect attempt to address lacunae under classical 
transfer pricing guidelines.  These special measures, such as thick capitalization or minimal 
functional entity, go beyond the grain of conventional transfer pricing in order to establish arm’s 
length nature of transactions.  Again, the adoption of special measures could lead to the risk of 
formulary apportionment becoming real, due to its subjective application.  
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Conclusion

Overall, while the risk of BEPS is real, the discussion draft on risk, recharacterisation and special 
measures creates more problems than it intends to solve.  It should be appreciated that the 
introduction of these propositions should be balanced with the effort involved in carrying out such 
detailed functional analysis and the hypotheses of aspects such as realistically available alternatives, 
moral hazard and risk-return trade off.  A majority of businesses do not engage in transfer pricing, 
let alone BEPS, in order to avoid tax as the principal purpose, and for the few that do, applying a 
highly complex and esoteric set of rules for all MNEs can be precarious.  A gateway set of norms to 
identify high-risk transactions and entities may be in order, before applying the doctrines proposed 
in this discussion draft.

Continued on Page 32
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Ms. Josephine Teo, Senior 
Minister of State, Ministry of 
Finance, Singapore - It is critical 
for tax reforms to accommodate 
"legitimate business models."
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Arun Giri: 18 months back when the entire BEPS programme started, BIAC while consciously 
welcoming the programme and being supportive, said that “We hope that this effort to attack double 
non-taxation does not hamper global trade, cross border investment and is facilitative of the global 
trade”. 18 months down the line whatever you see today, are your concerns addressed on that 
score?

William Morris: Well we continue to be supportive of the project, it is important I think to deal with 
those aggressive situations that governments have identified and the distortions which they cause. 
For that reason BIAC continues to be supportive of the project and as you know very constructively 
engaged, in the process of reading and commenting on the drafts, and interacting with OECD. As to 
concerns, you are right, however, that commercial 
and legitimate cross border trade and investment 
has to remain of paramount importance to the 
OECD. And we continue to watch all of the actions, 
in order to identify potential challenges to that. 
With many of the discussion drafts, because they 
are non-consensus drafts, they represent a whole 
series of options which, at this stage, probably 
don’t explicitly take into account any potential impact on cross-border trade and investments. Our 
hope is that, as the OECD moves forward towards its final documents, that trade and investment is 
a consideration which will come to the fore again. 

Mukesh Butani: My question is more on the robustness of the tax dispute resolution mechanism, 
particularly in the context of G-20 BEPS project. So we have already seen historically, in the context 
of International tax laws, variety of disputes have occurred over a period of time. We have also seen 
in the last two decades because of the complex value change in terms of how multinationals are 
operating differently than they did in the past, giving a rise to another set of complex issues. Now 
with BEPS you have a third layer of complexity coming in and businesses are clearly looking out for 
greater degree of certainty. They don’t want BEPS or any of the action steps of BEPS to become 
a ‘showstopper’. How do you see the robustness of tax dispute resolution mechanism in the post 
BEPS era?

William Morris: Mukesh, that’s a very interesting question and a very important one. Let me just 
take a step back and review the points that you have mentioned. The globalization of trade means 
that the rules have to change, particularly in areas where they have not kept pace. Therefore, we 

William Morris is Director, Global Tax Policy at General Electric 
and is also chair of the Business & Industry Advisory Committee 
(BIAC) to OECD.
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"The question of binding arbitration is still 
open, particularly for Indian audience. 
That’s something that the Indian 
government simply isn’t going to agree 
to immediately, but it doesn’t mean we 
shouldn’t continue the conversation".

INTERVIEW WITH WILLIAM MORRIS
by Arun Giri (Group Editor, Taxsutra) & 
Mukesh Butani (Managing Partner, BMR Legal)
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clearly face the prospect of rule changes. At the same time, given the number of countries that the 
BEPS project is trying to pull in, there are clearly different interests involved and one of the dangers 
is that even with the best will in the world, given the short timeframe, it’s going to be very difficult 
to achieve consensus agreement, particularly on the details of the proposals. There are also more 
countries involved than the OECD has been used to, and this puts increasing pressure on dispute 
resolution. There is no doubt that the OECD has tried to address this issue over the last 10-15 
years. There is also no doubt that some dispute resolution mechanisms have not worked very well, 
because there was no real agreement among countries as to how they should apply in practice. In 
a post BEPS environment, it becomes more important, because with more countries involved, and 
without total agreement on the details, or even consensus on some of the big-picture aspects, there 
are certainly going to be more disputes. From a business point of view, if there is a more robust 
disputes resolution mechanism, then this makes it easier for us to enter into conversations about 
what the BEPS project should be doing, because even with uncertainty in rules, there could be 
the prospect of disputes being effectively dealt with. The encouraging thing is what we have heard 
from OECD, and also what we have heard from number of major countries since the consultation in 
Paris, is a willingness to make this process much more robust. And there are two elements to that. 
Obviously  one is improving MAP procedures and the other is introducing arbitration. Now, in relation 
to MAP procedure, there is a lot that can be done there, and one interesting idea is the possibility 
of a form of peer review, to encourage countries to adopt best practices - I think that could be very 
valuable. The question of binding arbitration is still open, particularly for Indian audience. That’s 
something that the Indian government simply isn’t going to agree to immediately, but it doesn’t mean 
we shouldn’t continue the conversation.

Arun Giri: Does that disappoint you ?

William Morris: It’s not unexpected. But I think one of the encouraging things about binding arbitration 
is that there now seems to be a relatively solid group of countries looking to support it. I think the 
OECD is hoping that maybe 20 countries in the process would be prepared to sign up for binding 
arbitration in the first stages of this process.  If it can be proved that binding arbitration is not as scary 
as you might think, other countries might soon follow. If that were to be the case, then I think actually 
that would be a great development. 

Mukesh Butani: Coming back to the question of 
robust dispute resolution system, there are still 
issues that need to be resolved even before we get 
to arbitration. Before we even walk the path of any 
kind of mandatory arbitration, we still have issues 
to deal with. And I am just wondering..countries 
like India which are a part of G-20 combination and 
committed to the BEPS projects. How will we travel 
this distance? Because, yes I know eventually we 
will get there but the question is, how long is this journey going to be?

William Morris: Well, I hope it’s not going to be as long as you fear it might be. I think one of the 
interesting questions as we approach the formal end of the BEPS project is: what does the next 
stage of this look like, and what does it involve?  I hope that in September we don’t just decide that 
everything is done and its only a question of legislating, but instead, that we actually have much 
more detailed conversations about how to implement some of these very important and in some 
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"It is the openness of a two-way dialogue 
between tax authorities and taxpayers to 
discuss disputes and tax planning that 
is truly going to make a difference. You 
can change all the rules in the world but 
if people don’t change their attitudes not 
much is going to change".
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cases, complicated proposals. I would also hope that a part of that just doesn’t revert to being an 
OECD project with the G-20 going in one direction and OECD in another. We have to try to map out 
how we get there. I think those conversations will be fruitful – indeed, one of the great things I have 
seen from attending meetings with the CFA over the course of past 18-24 months,  is actually how 
much more involved the G-20 countries are in these discussions with OECD members. Lots of trust 
is being built. Next year the presidency of G-20 rests with China, and they are very committed to 
continue the BEPS process – And with that commitment, I think there are real opportunities for those 
conversations to take place.

Arun Giri: The Indian Competent Authority, Mr. Akhilesh Ranjan told an audience of corporate tax 
directors a fortnight ago that there is going to be a new world order in tax in 2018 and that the old 
structures will have to go and the businesses cannot any longer continue to do businesses the way 
they are doing now. Smell the coffee is what he says. How would you react to that? 

William Morris: “Smell the coffee” was the phrase that British Prime Minister used in his Davos 
address as well, so obviously it’s catching on. There is no doubt that BEPS project was a reaction 
to certain types of aggressive tax planning across the world. It was also a reaction to the fact, as I 
said earlier, that the international tax rules have not kept pace with globalization. However, I think 
the things have been changing in the period up to when the BEPS project began, and the landscape 
will continue to change. I view this as an evolution. I think what we will see, if we look back over 
a longer period of time, is that things have changed dramatically. To the point that Mr. Ranjan is 
making, clearly the attitude of both businesses and tax advisors towards tax planning will be seen 
to have changed over a period of time, and what was perhaps standard practice ten years ago is no 
longer acceptable, but as I say, this is always going to be an evolution. I think, however, what’s very 
important to remember is, and I don’t think  we talk about this nearly enough, is that all the rules may 
be changed, but things are really only going to truly change when attitudes change as well. It is the 
openness of a two-way dialogue between tax authorities and taxpayers to discuss disputes and tax 
planning is truly going to make a difference. You can change all the rules in the world but if people 
don’t change their attitudes not much is going to change.

Continued on Page 43
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3 COUNTER VIEW
 RALF DIETZEL

Ralf Dietzel is Corporate Tax Director at a Leading German MNC

How has the tax landscape changed in the last 18 months for multinational companies and 
the industry generally?

Ralf Dietzel: BEPS is certainly a decisive factor now when companies consider their business 
model. Companies have in the past been well advised to have a tax model that is very close to their 
business model i.e. even more so now with the BEPS discussion ongoing. I can say for my company 
that it always follows a very conservative tax policy, so having business and tax closely aligned will 
certainly continue that way.

Now, I’m positively surprised with how fast and how 
disciplined countries come up with their proposals under 
the BEPS initiative. I hadn’t expected that kind of edge in 
such a short timeframe. What is seen in at least German 
industry, is that there are some concerns as to when and 
how the BEPS measures get implemented. One of the 
issues the German Multinationals have at the moment, is that we will have to hand over a lot of 
information to other countries (Governments) and we see a high risk of this ending up in double 
taxation because countries are not likely to agree on final treatment of certain income and revenue.

How is Germany as a country, a player in BEPS? There is an OECD view, there is a developed 
countries or developing countries view; what is the German view on BEPS?

Ralf Dietzel: The German Government officials are fully behind the BEPS initiative and they see 
it as a mean for greater transparency for global companies too. So they fully support and actively 
participate and contribute to the proposals and they are keen to implement. I believe Spain is one 
of the first countries that has implemented the country-by-country reporting. Germany, I understand 
is soon to follow. I believe for German fiscal authorities this will in some way backfire because 
revenue that so far has clearly been taxed by German authorities will be disputed… if there is greater 
transparency for other Governments and other fiscal authorities. Again, I believe there will be claims 
for other countries and other fiscal authorities for the same income and revenues.

If we move to some individual BEPS action plans, on country-by-country reporting – You 
have the OECD come out with a template. Is CbC reporting going to make it very onerous is 
it something you can live with?

Ralf Dietzel: Technically, there are certain ways to implement it. Of course, all the big MNCs have 

"The BEPS discussion has made 
it to Board level. However I’m not 
sure if the consequences are fully 
understood and the implications are 
fully known to the company". 
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already started thinking about technical implementation. That is something that can be done. It 
certainly increases the compliance burden, it’s a financial aspect; it’s a technical aspect.  Again, I’m 
more concerned with the implications when it comes to who has the right to tax what. Claims will be 
made by different countries for the same incomes and revenue, that’s the bigger concern I have. It’s 
not the technical part; it’s really what follows out of that information.

At the Board level, how are they reacting to BEPS? Are they clued in to what’s happening?

Ralf Dietzel: I can’t speak for other companies here, but - yes, the BEPS discussion has made it 
to Board level. However I’m not sure if the consequences are fully understood and the implications 
are fully known to the company. It’s a developing topic, and the Tax Departments, Accounting 
Departments are certainly aware. I don’t think it’s one of the top priorities of the management boards.

A BEPS action plan that you are happy with?

Ralf Dietzel: That’s a difficult one (laughs). As the Tax manager of a Multinational Enterprise, we have 
to deal with most of the issues that are addressed in the BEPS action plans, and all the individual 
items will make life more difficult, from a tax planning perspective, from a reporting perspective, and 
from management perspective. And again, I expect more disputes on double taxation issues and 
claims on certain income than in the past, so, not happy with any of them.

One action plan that gives you sleepless nights.

Ralf Dietzel: In our situation it’s certainly the action plan on permanent establishment. There are 
some proposals in there that, if implemented, will give me headaches. When you look at certain 
service activities, certain arrangements with foreign subsidiaries, if all or some of them in the future 
will result in permanent establishments and foreign tax registrations, that would be a disaster.

3 COUNTER VIEW
 RALF DIETZEL
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Mr. Philip Baker, Queen's Counsel, UK

S HOOTING STRAIGHT4
PHILIP BAKER

DISCUSSION DRAFTS ON MANDATORY DISCLOSURE RULES AND CFC 

At the end of March and the beginning of April the OECD BEPS Project released two new Public 
Discussion Drafts, one on Mandatory Disclosure Rules (“MDR” – which is a new abbreviation to 
add to the lexicon), and one on Strengthening CFC Rules.  This comment discusses those two 
Discussion Drafts.  

CFCs 

One of the problems with the BEPS Project is that there is no clear agreement on what is the real 
BEPS problem.  Some people would say that it is the amendments made to the US CFC legislation 
(Sub-Part F), combined with the “check-the-box” rules, which makes that legislation virtually a 
dead letter for US-based multinationals.  Sub-Part F was originally introduced in the early 1960s 
because the ability of US-based groups 
to defer their US taxation until profits 
were remitted by way of dividends to 
the US parent was an encouragement 
to earning and retaining profits outside 
the US.  Sub-Part F was designed to 
counter that by attributing profits in low 
tax jurisdictions to the US parent and 
imposing immediate taxation.  However, 
the changes in the 1990s meant that this legislation was no longer working, and US-based groups 
once again had the possibility that sums earned and retained abroad escaped US taxation.  

There is an interesting discussion to be had whether this was a deliberate policy of the US administration 
to give US companies an unfair trade advantage by making the entire system dysfunctional.  Having 
lost before WTO panels on the Domestic International Sales Corporations (DISCs), Foreign Sales 
Corporations (FSCs) and the Extraterritorial Income Exclusion (ETI), the logical response of the US 
was to make their entire system for taxing overseas income dysfunctional, which they effectively did.  
On that analysis, the BEPS Project is simply an alternative to another WTO battle, or a trade war.  
Also on that basis, the UK’s Diverted Profits Tax is no more than a counter-veiling levy.

If there was going to be no US taxation on their profits (unless they were returned to the parent by 
way of dividend), then there was every incentive for US-based groups to seek to drive down the 
taxation at source as low as possible, ideally close to zero.  This encouraged these US groups to 

“It would be a major achievement of the project if 
it were to remedy the problems with the US CFC 
Rules.  However, many commentators – theauthor 
included – seriously doubt whether there is any hope 
of achieving this, at least until there are changes in 
the US administration and in the US Congress”
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engage extensively in base erosion and profit shifting, the profit often being shifted into a willing 
jurisdiction in Europe.  

Of course, this is where the alternative explanation of BEPS comes from: that it was the tax 
competition between these European countries, and their willingness to accept little or no taxation, 
that encouraged the BEPS activities.

Whatever is the correct explanation of the BEPS phenomenon, one aim of the project clearly ought 
to be to remedy the dysfunctional nature of the US system of taxing foreign profits.  That is why 
strengthening the CFC rules is near the top of the BEPS Action Plan, in Action 3.   It would be a major 
achievement of the project if it were to remedy the problems with the US CFC Rules.  However, many 
commentators – the author included 
– seriously doubt whether there is any 
hope of achieving this, at least until there 
are changes in the US administration 
and in the US Congress (if then – US 
business has every incentive to put their 
non-taxed dollars behind encouraging 
US legislators not to change the rules).

At the same time, CFC rules have been 
challenged as contrary to elements of European Union law, and current case law only accepts such 
rules if they are targeted at wholly artificial arrangements (whatever that means – it certainly doesn’t 
mean wholly artificial arrangements).  More than one EU country has adjusted its CFC rules to try 
to bring them into conformity with EU law.  Those countries would be unlikely to wish to reform their 
CFC laws again, and certainly could not adopt anything that was likely to be challenged as contrary 
to EU law. 

Given the unlikelihood of US action (however desirable), and the constraints on action for EU Member 
States, this Action Point of the BEPS Project was probably one of the most ambitious.

The Discussion Draft is not ambitious.  The vast majority of the draft is simply a consolidated record of 
experience gained by countries that have had CFC legislation for several years, with recommendations 
that identify various options for drafting the legislation.  The report would be of some use to a country 
that was considering introducing CFC legislation for the first time, by identifying options and making 
recommendations.  It would be an overstatement to suggest that the Discussion Draft was, as a 
whole, an attempt to deal with those problems that had led to base erosion and profit shifting.  

There is, however, one short exception in the Discussion Draft.  Paragraphs 35 – 41 discuss how 
CFCs could treat hybrid tax planning.  They consider the situation where “entity classification rules 
in the parent jurisdiction can allow the payer and payee in a multinational group to be treated as the 
same entity for CFC purposes”.  This is exactly the problem with the US Sub-Part F rules, combined 
with the possibility of checking the box to create a disregarded entity.  The Discussion Draft suggests 
two options here, both requiring the intra-group payment to the CFC to be taken into account in 
calculating the parent company CFC income, notwithstanding the fact that the payer and payee 
are treated as the same entity under the entity classification rules.  The first, narrow option would 
take the payment into account only where the payment is base eroding (that is, deductible in one 
jurisdiction and not taxed, or taxed at a low rate, in the jurisdiction of receipt).  The broad option, 
however, would require the payment to be taken into account even if it was not base eroding as such.  

If this approach were adopted, it would, in principle, resolve some of the problems with the US Sub-

S HOOTING STRAIGHT4
PHILIP BAKER

“The clever thing about those hybrid proposals is 
that, if the US does nothing, other countries are 
given the green light to disallow the deduction 
of base eroding payments.  The proposal in the 
Discussion Draft relies solely on the country with 
the CFC legislation to amend it.”
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Part F rules.  It would do so, however, by requiring the US to disregard the effect of the check-the-box 
election for the purposes of Sub-Part F.  That is a less radical solution than repealing check-the-box 
entirely (which would be the ideal outcome); however, it would require legislation on the part of the 
US legislator, and that is exactly the problem that one presently faces.  

Unfortunately, unlike the proposals with regard to hybrid instruments generally, this proposal does 
not have a primary rule and a defensive rule.  The clever thing about those hybrid proposals is that, 
if the US does nothing, other countries are given the green light to disallow the deduction of base 
eroding payments.  The proposal in the Discussion Draft relies solely on the country with the CFC 
legislation to amend it.  

This is only the Discussion Draft, and there is still time for the final proposals to move further.  However, 
if the final proposals reflect this Discussion Draft and leave the solution entirely in the hands of the 
US legislator, then one of the prime causes of BEPS will not have been solved. 

Mandatory Disclosure Rules 

Mass-marketed and aggressive tax planning schemes can have a pernicious effect on a country’s tax 
system.  Eight of the OECD and G20 countries have introduced mandatory disclosure rules requiring 
either the promoters or users of these schemes to report the schemes to the revenue authorities.  
(The eight are the United States, Canada, South Africa, the United Kingdom, Portugal, Ireland, 
Israel and Korea).   This Discussion Draft summarises the experience of six of those countries, 
and, drawing on that experience, makes recommendations for the optimum design of Mandatory 
Disclosure Rules (“MDR”).  

Rules requiring promoters to maintain client lists of persons to whom tax shelters have been supplied 
were introduced in the US in the 1980s.  In 2004, the United Kingdom followed this by introducing 
DOTAS (“Disclosure of Tax Avoidance Schemes”).  The Discussion Draft draws particularly heavy on 
the experience of the United Kingdom. 

 Continued on Page 45

S HOOTING STRAIGHT4
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Revenue Secretary (India) Shaktikanta Das while 
speaking at an event organized by CII – “We are 
renegotiating many of the taxation treaties which are 
dealing with issue of capital gains. We are dealing 
with the issue of harmful tax practices and we are 
dealing with BEPS in a manner that due recognition 
is given to where economic activities takes place. 
… while sharing the taxation, due weightage should 
be given to countries like India and China where 
economic activities take place.”
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Continued from Page 23

This discussion draft, released on 03.11.2014, proposes that the text of Chapter VII of the OECD 
TP Guidelines, i.e. Special Considerations for Intra-Group Services, be deleted in its entirety and 
replaced with the following guidance, so as to achieve the necessary balance between appropriate 
charges for low value added services and head office expenses, and reduce scope for tax base 
erosion. Comments received from 65 interested parties were published on 20.01.2015. Some of 
the important comments have been summarized at appropriate places in the summary below.

1.3.1 TAXSUTRA BRIEF - OECD’S PROPOSALS ON LOW-VALUE ADDING TP SERVICES 
AND PUBLIC COMMENTS

There are two issues in the analysis of transfer pricing for intra-group services. 

D ISSECTING BEPS ACTION PLANS
1.3 ACTION PLAN 10: LOW VALUE-ADDING INTRA-GROUP  

SERVICES

1

Issue 1
Whether intra-group services have in fact been rendered

Benefits test •	 Whether an intra-group service has been rendered should depend on whether 
it provides a respective group member with economic / commercial value to 
enhance or maintain its commercial position.

•	 This can be determined by considering whether an independent enterprise in 
comparable circumstances would have been willing to pay for the activity or 
would have performed the activity in-house for itself. 

Shareholder 
activities

•	 An activity performed by a group member solely because of its ownership 
interest in one or more other group members, i.e. in its capacity as shareholder, 
is not to be considered to be an intra-group service, and thus would not justify 
a charge. 

•	 It may be referred to as a “shareholder activity”, distinguishable from the broader 
term “stewardship activity” used in the 1979 Report.

•	 Examples of shareholder activities:
 a) Costs relating to the juridical structure of the parent company
 b) Costs relating to reporting requirements (including financial reporting and              

 audit) of the parent company
 c) Costs of raising funds for the acquisition of its participations and costs relating                 

 to the parent company’s investor relations;
 d) Costs relating to compliance of the parent company with the relevant tax   
      laws;
 e) Costs which are ancillary to the corporate governance of the MNE as a   
     whole.

Duplication •	 No intra-group service should be found for activities undertaken by one 
group member that merely duplicate a service that another group member is 
performing for itself, or that is being performed for such other group member by 
a third party.

•	 Examination of information provided by the taxpayer may determine that intra-
group services are different, additional or complementary to activities performed 
in-house.

•	 Possible exceptions:
a) Where duplication of services is only temporary, for e.g. where an MNE group 

is reorganising to centralise its management functions.
b) Where duplication is undertaken to reduce the risk of a wrong business 

decision (e.g. by getting a second legal opinion on a subject).
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Incidental 
benefits

•	 Intra-group services relating only to some group members but incidentally 
providing benefit to other members would not normally cause the other members 
to be treated as receiving an intra-group service.

•	 Similarly, an AE should not be considered to receive an intra-group service 
when it obtains incidental benefits attributable solely to its being part of a larger 
concern, and not to any specific activity being performed.

Centralised 
services

•	 Centralised activities are those that are centralised in the parent company or a 
group service centre and made available to the group member(s). 

•	 They will ordinarily be considered intra-group activities and generally include: 
a) administrative services such as planning, coordination, budgetary control, 

financial advice, accounting, auditing, legal, factoring, computer services; 

b) financial services such as supervision of cash flows and solvency, capital 
increases, loan contracts, management of interest and exchange rate risks, 
and refinancing; 

c) assistance in the fields of production, buying, distribution and marketing; 

d) services in staff matters such as recruitment and training. 
•	 Group service centres also often carry out R&D or administer and protect 

intangible property for all or part of the MNE group. 

Form of 
remuneration

•	 The fact that a payment was made to an AE can be useful in determining 
whether services were in fact provided. 

•	 But mere description of payment as, say “management fees”, should not be 
expected to be treated as prima facie evidence that such services have been 
rendered. 

•	 So also, absence of payments or contractual agreements does not automatically 
lead to the conclusion that no intra-group services have been rendered.

D ISSECTING BEPS ACTION PLANS
1.3 ACTION PLAN 10: LOW VALUE-ADDING INTRA-GROUP  

SERVICES

1
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D ISSECTING BEPS ACTION PLANS
1.3 ACTION PLAN 10: LOW VALUE-ADDING INTRA-GROUP  

SERVICES

1

Issue 2 
What for such services should be in accordance with the arm’s length principle

General •	 Charge for intra-group services should be that which would have been made 
and accepted between independent enterprises in comparable circumstances.

Identifying 
actual 

arrangements 
for charging 

for intra-
group 

services

Direct-charge method:
•	 Where arrangements made for charging for intra-group services can be readily 

identified and where AEs are charged for specific services, the MNE group uses 
this method. 

        If specific services are provided to independent enterprises also in a comparable            
     manner and as a significant part  
         of its business, it could be presumed 
     that the MNE has the ability to   
     demonstrate a separate basis for 
     the charge.
Indirect-charge method:
•	 This method is used in respect of 

arrangements that are either: 
     a)  readily identifiable but not based on a direct-charge method; or 

b) not readily identifiable and either incorporated into the charge for other 
transfers, allocated amongst group members on some basis, or not allocated 
at all.

•	 It should be sensitive to the commercial features of every case, contain 
safeguards against manipulation and follow sound accounting principles, and 
be capable of producing charges or allocations of costs that are commensurate 
with the actual or reasonably expected benefits to the recipient.

•	 This method may be required where the proportion of value of the services 
rendered to various entities can be quantified only on approximate basis.

•	 In identifying arrangements for charging any retainer for provision of “on call” 
services, it may be necessary to examine whether no charge is made for actual 
use until the level of usage exceeds a predetermined level.

Form of 
compensation

•	 Allocation might be based on turnover, or staff employed, or some other basis.
•	 Compensation for services rendered to an AE may be included in the price for 

other transfers.
•	 In calculating arm’s length compensation, relevant factors include value of the 

service to the recipient and how much a comparable independent enterprise 
would be prepared to pay for it in comparable circumstances, as well as costs 
to the service provider.

Methods •	 CUP method is likely to be the most appropriate.
•	 Cost plus method would likely be the most appropriate method in the absence of 

a CUP. When an AE is acting only as an agent or intermediary in the provision of 
services, the return or mark-up is appropriate for the performance of an agency 
function rather than for the performance of services themselves. 

Profit element •	 It need not always be the case that an arm’s length price will result in a profit for 
an AE that is performing an intra-group service.

Commenting parties are of the view 
that the MNE should be free to decide 
the best charge method and that the 
direct-charge method should not be 
considered to be the default, preferred 
method since it is generally difficult to 
apply in practice.
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D ISSECTING BEPS ACTION PLANS
1.3 ACTION PLAN 10: LOW VALUE-ADDING INTRA-GROUP  
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Low value-adding intra-group services

� Low value-adding intra-group services are services performed by one member or more than one 
member of an MNE group on behalf of one or more other group members which:

� are of a supportive nature;
� are not part of the core business of the 

group;
� do not require the use of unique and valuable 

intangibles and don’t lead to the creation of 
unique and valuable intangibles; and

� do not involve assumption or control of 
substantial or significant risk and don’t give 
rise to the creation of significant risk.

� These are generally services of an administrative or clerical nature. Examples include:

� Accounting and auditing
� Processing and management of accounts receivable and accounts payable
� Human resources activities
� Monitoring and compilation of data relating to health, safety, environmental and other standards 

regulating the business
� IT services where they are not part of the group’s principal activity 
� Internal and external communications and PR support (excluding specific advertising or 

marketing activities and development of underlying strategies)
� Legal services
� Activities with regard to tax obligations

Simplified determination of arm’s length charges for low value-
adding intra-group services

The draft sets out an elective, simplified approach for determining 
ALP of low value-adding intra-group services. This simplified 
method is premised on the proposition that all low value-adding 
service costs incurred in supporting the business of the MNE group 
members should be allocated to those members.

Determination of cost pools:

� First Step - is to calculate, on an annual basis, a pool of costs incurred by all group members in 
performing such services, excluding costs attributable to an in-house activity that benefits solely 
the company performing it. 

� Costs should be pooled according to category of services and should identify the accounting cost 
centres used in creating the pool.

� Second Step - is to identify and remove from the pool those costs attributable to services 
performed by one group member solely on behalf of one other group member.

Some commenting parties are of the view 
that the definition may be modified as there 
might be services that are low value-adding 
from their nature but may, nevertheless, 
give rise to creation of significant risk or 
lead to the creation of unique and valuable 
intangibles. The risk factor may be confined 
to ‘core business risks’ only.

Taxpayers not electing 
to apply the simplified 

approach should 
address issues related 

to low-value-adding 
services as outlined in 

the foregoing guidance.
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Allocation of low value-adding service costs:

� Third step - is to allocate among 
members, the costs in the pool that 
benefit multiple members. 

� The taxpayer will select an appropriate 
allocation key depending on the 
nature of the services. As a general 
rule, the allocation key should reflect 
the underlying need for the particular 
services. 

� The same allocation key must be used 
on a consistent basis for all allocations 
of costs relating to the same category of services. 

� It should reasonably reflect the level of benefit expected to be received by each recipient of the 
particular service. 

Profit Mark-Up – The service provider shall 
apply a profit mark-up of 2% - 5% of the 
relevant cost to all costs in the pool and 
the same mark-up shall be utilised for all 
low value-adding services irrespective 
of the categories. 

Charge for low value-adding services - The charge is payable to the group member that incurred 
the costs in the pool, and where there is more than one group member incurring those costs, in 
proportion to each member’s share of the pooled costs. The charge for services to any member of 
the electing MNE group shall be the sum of:

(i) costs incurred by another group member in providing services specifically to the member under 
the second step as detailed above, plus the selected profit mark-up, and

(ii) share of pooled costs allocated to the member under the third step as detailed above using the 
selected allocation key, plus the selected profit mark-up. 

Application of the benefits test – Following documentation and reporting requirements should provide 
sufficient evidence that the benefits test is met. Provided such information is made available to the 
tax administration, a single annual invoice describing a category of services should suffice:

� Description of the categories of low value-adding intra-group services provided:

 reasons justifying that each category of services constitute low value-adding intra-group 
services within the definition set out above; 

 rationale for the provision of services within the context of the business of the MNE; 

D ISSECTING BEPS ACTION PLANS
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Following activities would not be considered as 
qualifying for the simplified approach:

• Services constituting core business of MNE 
group;

• Research and development services;
• Manufacturing and production services;
• Sales, marketing and distribution activities;
• Financial transactions;
• Extraction, exploration, or processing of natural 

resources;
• Insurance and reinsurance;
• Services of corporate senior management.

Commenting parties have questioned the feasibility 
of applying such a profit mark-up since it is likely to 
result in a conflict with domestic TP regimes. Though 
the proposed range of the mark-up is welcomed, 
parties say that will be useful only if it is consistently 
applied around the world.
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 description of the benefits or expected benefits of each category of services; 
 description of the selected allocation keys and the reasons justifying that such allocation keys 

produce outcomes that reasonably reflect the benefits received, and 
 confirmation of the mark-up applied;

� Written contracts or agreements for the provision of services and any modifications reflecting 
agreement of the various group members to be bound by the allocation rules outlined above; 

� Calculations showing determination of the cost pool, a detailed listing of all categories and 
amounts of relevant costs, including costs of any services provided solely to one group member; 

� Calculations showing the application of the specified allocation keys.

D ISSECTING BEPS ACTION PLANS
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Commenting parties have welcomed the simplified approach. Many have however, requested 
for a clarification whether the above documentation is required to be incorporated in the Master 
File or Local File under CbC reporting. Though most appreciate the simplified documentation 
obligation, some parties believe that it remains too analytical and needs to be balanced with 
administrative costs.

Which country 
has recently been 

appreciated for 
extensively revising 

its legislative and 
administrative 
framework to 
implement the 

international standard 
for exchange of 

information?(a) Switzerland
(b) Singapore
(c) Cyprus
See answer on page 44 
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D ISSECTING BEPS ACTION PLANS
1.3 ACTION PLAN 10: LOW VALUE-ADDING INTRA-GROUP SERVICES

1.3.2 BMR POINT OF VIEW3 

1

The discussion draft has suggested a simplified approach for determining the ALP for intra-group 
services and reduces the transfer pricing compliance for low risk taxpayers.  However, the discussion 
draft has not recommended as to how the simplified approval would alleviate the tax risks for the 
taxpayer as service provider and service recipient alike, as they will have to still comply with tax 
audits even after adopting the simplified approach.  Hence, a prescription of bilateral safe harbour 
regulations would be desirable, wherein the suggested mark up could form the basis for adopting the 
safe harbour.  This is particularly true in countries like India, where the inward charge for low value 
services is invariably questioned in audit, and at the same time, the markup  for such services is 
questioned when the Indian entity is the service provider!  

The list of activities qualifying for low value services are those that are not core to the business of the 
MNE.  These are similar to the activities prescribed in the US Treasury Regulations for low margin 
covered services under the Services Cost Method (Code Section 1.482(9)).  The notable exception 
is in respect of purchasing, which is consciously omitted in the light of the BEPS Action 7 relating to 
artificial avoidance of PE and the Action 8 discussion paper on pricing of commodity transactions.  

The markups prescribed range from 2% to 5% and it would be pragmatic, as with the US Treasury 
regulations for Services, to have the markups ranging from 0% to 5%, to address situations where 
the charging of a markup may not be permitted (as with production sharing contracts), or the 
arrangement is structured as cost sharing.

The guidance on determining the cost pool, the allocation keys to be used and maintenance of simplified 
benefit documentation, enables the taxpayer to provide an acceptable level of documentation in 
relation to the support services and also increases the effectiveness of the Revenue authorities in 
conducting transfer pricing audits. 

3Contributed by Suchint Majmudar (Partner), BMR & Associates, LLP
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Indian Finance Minister’s Intervention at G20 on 20th 
April 2015 - 
“Base Erosion and Profit Shifting (BEPS) has been 
a cause of concern for developing and emerging 
economies for long as it erodes their tax base depriving 
them of much needed resources for developmental 
activities. It is also unfair to the general taxpaying 
public. It also provides an unfair competitive advantage 
to Multinational Enterprises (MNEs) vis-à-vis domestic 
companies which have no opportunities for BEPS 
strategies. We welcome the progress made in BEPS 
project incorporating the participation of eight (8) 
nonOECD G20 countries.”

D ISSECTING BEPS ACTION PLANS
1.4 DISCUSSION DRAFT ON BEPS ACTION PLAN 10: PROFIT SPLITS IN 

GLOBAL VALUE CHAINS

1

On 16 December 2014, OECD released a discussion draft on the use of profit splits in the context of 
global value chains. Key suggestions incorporated in this draft are outlined below:

� Transactional profit split methods may be more appropriate than one-sided methods in case of 
value chains where there is significant integration involving parties to a specific transaction or 
transactions within that value chain, for example in the effective sharing of key functions and risks. 

� The definition of “unique and valuable contributions” may involve contributions which constitute 
a key source of competitive advantage for the business and create difficulties in terms of finding 
reliable comparables.

� Where fragmentation of functions gives rise to comparability challenges, it may be feasible to 
support pricing outcomes based on potential comparables with a profit split approach.

� Where lack of comparables is such that it poses a serious impediment to the reliable application 
of one-sided methods, profit split methods may be useful.

� Apart from the above, the draft also outlines various scenarios4  that deal with the following:

� Where a RACI (Responsible, Accountable, Consulted, Informed) responsibility assignment 
matrix is used to weight the contributions of the parties to value creation. 

� How a transactional profit split method can determine from the outset how parties will 
determine the share of uncertain outcomes.

� How the transactional profit split method is used to calculate a royalty.
� Where it may be possible to consider that the transactional profit splits method may be 

applied in a different way when there are losses to be split than when there are profits.

1.4.1 5 THINGS YOU NEED TO KNOW ON OECD’S PROPOSALS ON “PROFIT SPLIT”

4The draft clarifies that the scenarios included therein are only provided to illustrate points for discussion and should not 
be taken to imply that transactional profit split methods will be the most appropriate method in the circumstances outlined 
in those scenarios.
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D ISSECTING BEPS ACTION PLANS
1.4 DISCUSSION DRAFT ON BEPS ACTION PLAN 10: PROFIT SPLITS IN 

GLOBAL VALUE CHAINS

1

OECD received comments received from 57 parties on the above discussion draft, which were 
published on 10.02.2015. Some of their main viewpoints are summarized below:

� Commenting parties are of the view that profit split should not be automatically applied, bypassing 
the ‘most appropriate method’ approach. While profit split may be appropriate in some cases, 
where there is a high integration of functions and risks, a one-sided method may be more 
appropriate in others, say in case of multisided business models. Some opine that profit splits 
should only be used as a last resort.

� But parties generally agree that a profit split method may be the most appropriate method in 
cases where the parties make unique and valuable contributions.

� Parties also generally agree that even where there are no comparables, applying a profit split 
does not automatically provide a more accurate answer. Otherwise, the revised guidance would 
put extraordinary pressure on the reliability of comparables. Similarly, fragmentation of activities 
in itself should not lead to the conclusion that a profit split is the right method.

� Parties have asked for further guidance in case of selection and application of keys (for allocation 
of profit), as this is a subjective process and requires consistent application across different 
jurisdictions.

� As regards losses, parties generally agree that factors used to split profits should be applied 
consistently, during loss years as well. An exception may be where an entity has been formed 
(such as a captive insurer) to specifically take on risk for losses for which an arm’s length premium 
should be paid. In any case, instances where losses may not be shared or shared in a different 
way appear to be marginal and exceptional.

1.4.2 PUBLIC COMMENTS RECEIVED ON OECD’S PROPOSALS ON “PROFIT SPLIT”

(answer is 

(a) Switzerland
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D ISSECTING BEPS ACTION PLANS
1.5  DISCUSSION DRAFT ON BEPS ACTION PLAN 10 : CROSS-BORDER 

COMMODITY TRANSACTIONS

1

On 16 December 2014, OECD released a discussion draft on the transfer pricing aspects of cross-
border commodity transactions. The key suggestions incorporated in this draft are outlined below:

� CUP method can be an appropriate method for commodity transactions between AEs.

� Quoted or publicly available prices can be used under CUP method as a reference to determine 
arm’s length price (ALP). A quoted price includes prices obtained from recognized and transparent 
price reporting or statistical agencies, or from governmental price-setting agencies.

� A “deemed pricing date” for commodity transactions between AEs may be adopted in the absence 
of evidence of the actual pricing date agreed by the parties to the transactions. Tax administrations 
may deem the pricing date for the commodity transaction to be the date of shipment as evidenced 
by the bill of lading or equivalent document depending on the means of transport.

� Where pricing of commodities is based on adjustments or differentials from a quoted price, those 
adjustments or differentials may take into account physical differences in the product, different 
specifications required, freight, any further processing costs, etc. 

� Where pricing formulas rely on transparent or industry standard information, it would be helpful for 
tax administrations to be aware of such information when considering comparability adjustments.

1.5.1 5 THINGS YOU NEED TO KNOW ON OECD’S PROPOSALS ON “COMMODITY 
TRANSACTIONS”

OECD Secretary General Angel 
Gurria on tax legislation in the 
OECD - “Many people try to kill 
our initiatives. Let's move with one 
united front and beware of legal 
dentists who want to take the 
teeth out of the legislation.” 
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D ISSECTING BEPS ACTION PLANS
1.5  DISCUSSION DRAFT ON BEPS ACTION PLAN 10 : CROSS-BORDER 

COMMODITY TRANSACTIONS

1

OECD received comments received from 34 parties on the discussion draft on “commodity 
transactions”, which were published on 10.02.2015. Some of their main viewpoints are summarized 
below:

� Commenting parties are cautious on the appropriateness of using quoted prices as benchmark 
values in applying the CUP method to commodity transactions. They generally agree that it is a 
good starting point, but requires appropriate comparability adjustments.

� Some parties have suggested that the term ‘quoted prices’ be specifically defined to distinguish 
between a ‘proposed price’ and a ‘listed price’.

Parties are almost unanimous in opposing the adoption of a “deemed pricing date” since it essentially 
implies restructuring of the transaction. Further, what constitutes ‘reliable evidence’ is not specified. 
Therefore, terms adopted by related parties should be the basis for the agreed

1.5.2 PUBLIC COMMENTS RECEIVED ON OECD’S PROPOSALS ON “COMMODITY 
TRANSACTIONS”
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2 F ACE TO FACE
INTERVIEW WITH WILLIAM MORRIS

Continued from Page 26

Arun Giri: How will the tax planning industry or how will the face of tax planning change over the next 
few years? Because of standards for what is acceptable tax planning and what is unacceptable… 
that clearly has changed in last 24 months. 

William Morris: This is again a very important 
question, and I think we will have to make a basic 
point here -  that tax is a cost, and much like every 
other cost in business. It would be unreasonable, 
I think, to expect businesses not to look carefully 
at that cost..But I also think that tax planning is 
changing, and will continue to change because of 
better cooperation with tax authorities. However, 
there is a danger, as I said at a recent public 
consultation on behalf of BIAC, that if we don’t maintain the corporative compliance side of it, if we 
don’t try and improve relationship,  then there is a danger that at some point, we move back to the 
old more adversarial type of ‘cat and mouse’ relationship, and it becomes more of an unproductive 
game. I really hope that doesn’t happen, because I don’t think it’s a useful way of doing things. 

Mukesh Butani: My focus now is on taxability of digital transactions. Again this is an illustration of 
what you were talking that in absence of any rule without labeling any of the e-commerce models, 
the concerns atleast from the regulators and government of various countries which initiated 
independent parliamentary enquiry suggests that there was minimalistic tax or no tax being paid by 
these so called profitable companies. Now clearly BEPS is going to land a different set of principles 
altogether for taxability of these transactions. However certain countries, particularly the large 
consumption countries, the BRICS economies have already started talking about levying a tax based 
on consumption. Now that sent a lot of nervousness in the mind of e-commerce sphere particularly 
in my country (India) where e-commerce is huge not just from a multi-nationals standpoint but even 
from a domestic standpoint. Any quick observations do you have in terms of words of wisdom and you 
can share anything with us as to what  OECD, BIAC is doing specifically on taxability of e-commerce 
and digital transaction.

William Morris: I will make an obvious point which is, many countries already have a tax on 
consumption, which is called a VAT, and in some settings, that can be an appropriate.. Europe has 
spent some time working on this, and then looking at the question of where the supply of services is 
coming from… But the point that you are getting to really is whether a corporate income tax, a profits 
tax, can be made to work on the basis of where the consumption occurs, as opposed to some other 
standard, and I think that’s quite difficult. I think we have to be very careful about that, and I think 
that some of the ideas like a digital PE, for example, should be very very carefully thought through, 
because once we have detached the idea of a PE from any type of physical link, then it becomes 
very difficult to draw clear lines. I am hopeful from what we’ve seen in the digital paper from last year 
- there is an understanding of the difficulties.. There will be a revisiting of that paper in September, 
once countries see how the other Action Items have all been delivered. I think it’s also probably quite 
important to say that many of the cases in the digital area that we are talking about are not abusive, 
and may not even be aggressive, but it is the fact that there are very few rules which apply to that 
area. 

Mukesh Butani: In the post BEPS world, are we staring at the possibility of different GAARs in 
different countries or could we have one worldwide GAAR as a potential BEPS outcome?

"They (tax administration) will be facing a 
tidal wave of information, be it the master 
file, local file, FATCA, the CRS, and now 
automatic exchange of information as well. 
I do wonder how any tax authority is going 
to be able to use all of this information and 
make sense of it"?
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William Morris: I think it’s very unlikely that there will be an overall GAAR. There are technical 
reasons for that, as we have seen in Europe to a certain extent, where the common law tradition 
would actually call for a GAAR which is somewhat different to civil law traditions. So the idea that we 
could have an overarching GAAR is unlikely. 

Mukesh Butani:  Without kind of casting doubt on the quality of administration, but I think the degree 
of maturity that the UK,  the Canada, the US, the Japan, the Australia... have dealing with transfer 
pricing provisions is very different... than in my country (India)... or for that matter in Brazil, China or 
in South Africa.

William Morris: That’s a great question. Country-by-Country Reporting (CbCR) will clearly impose 
a burden on business, but that burden is less than would have been the case of the OECD’s initial 
proposals. It contains information that you should, in normal circumstances, be able to pull from 
statutory accounts or financial filings. Obviously we need to see the detailed implementation rules 
on this, and it is entirely possible that some countries may call for more, but I hope that doesn’t 
happen. But yes, it will create extra work and some 
extra cost, but hopefully not too much. To go to your 
point about tax administrations, they will be facing 
an l tidal wave of information, be it the master file, 
local file, FATCA, the CRS, and now automatic 
exchange of information as well. I do wonder how 
any tax authority is going to be able to use all of this 
information and make sense of it? Do they actually 
want truckloads of information on everything, or 
would they prefer much more targeted information, a page or two even, that actually tells them what 
they need to know. That may sound simplistic, but that is what CbCR was meant to be… a page you 
could look at, to give you a general idea about what the next set of questions ought to be, and not 
as a tool to raise specific transfer pricing enquiries. Can we sit down after BEPS and ask why we 
are producing so much information? It will cost business much to produce, but it is actually revenue 
authorities facing the greatest limitations on resources.  Is there a smarter way of doing it? Can we 
speak about things like risk profiling for example, which would allow governments to ask for more 
detailed information about some transactions but would require a lot less information about a broad 
range of transactions. 

Arun Giri: Last question... more exchange of information, more coordinated action among tax 
authorities worldwide, is more ammunition in the hands of tax authorities and there is a worry, even 
among a section of Indian taxpayers, that taxpayer rights is going to be a big casuality as BEPS 
Action Plans roll out. Are you worried?

William Morris: Well, taxpayer rights are very important. Here the name of the BEPS project gives 
us a clue, this is largely an anti-abuse project. It grew out of concerns over aggressive tax planning, 
and therefore questions about processes and procedures have not been a large part of the focus. 
For BEPS to succeed, I think we need better relationships between taxpayers and tax authorities, 
and part of that definitely goes to the question of process and procedures, which also goes to the 
question of tax payer rights. 

Mukesh Butani: Well thank you very much and wish you all the best with the OECD BEPS project. 
OECD BIAC plays a very instrumental role in influencing BEPS project, so we look forward to 
continue the dialogue...

William Morris: One last plea. This process works better when Indian business is involved, and we 
really want the Indian business to be involved in this process. 

2 F ACE TO FACE
INTERVIEW WITH WILLIAM MORRIS

"For BEPS to succeed we need better 
relationships between taxpayers and tax 
authorities, and part of that definitely goes 
to the question of process and procedures, 
which also goes to the question of tax 
payer rights". 



Scaling BEPS April 2015 / May 2015 - Issue 445

S HOOTING STRAIGHT4
PHILIP BAKER

Continued from Page 31

Marketed and aggressive avoidance schemes can be pernicious, and MDR has proved in some 
countries to be an extremely effective weapon against the schemes.  They give the revenue authorities 
early warning of the invention of these schemes, highlight the loopholes on which they rely, and 
identify the persons who are using them.  In the United Kingdom they have clearly been responsible 
for triggering anti-avoidance legislation, but more generally for a diminution in the previous industry 
of manufacturing and marketing these schemes. 

That being said, MDR can give rise to issues of concern.  The rules need to draw a distinction between 
schemes on the one hand and ordinary, bespoke tax advice on the other.  If this distinction is not clearly 
made, then DOTAS or MDR discourage the ordinary taking of advice on tax matters.  Where the 
advice on a scheme is given by a lawyer, issues arise of interfering with legal professional privilege.  
In the United Kingdom, this was sidestepped by 
providing that, where the promoter of the scheme 
was covered by legal professional privilege, the 
obligation to notify defaulted to the taxpayer using 
the scheme.  In many senses, this was simply a 
fig leaf to cover the embarrassment of law firm 
providing advice for the marketing of schemes.  
An obligation to disclose advice with regard to 
tax liability interferes with the right to privacy and 
confidentiality protected by constitutions and by 
human rights instruments.  The interference may 
be justified, however, if there is an appropriate 
balance between the protection of the individual 
and the interests of the state.  In the case of mass 
marketed and aggressive schemes, there is a good argument that the interests of the state prevail.  
In the case of individual advice to taxpayers, it is much harder to make that argument that there 
should be disclosure.  

Even in the area of mass marketed schemes, the question of self-incrimination arises.  A taxpayer 
who is required to disclose participation in a tax scheme, and who faces a penalty as a result, is 
clearly being asked to incriminate himself.  One of the weaker elements of the Discussion Draft 
is a rather dismissive approach to this problem of self-incrimination.  The Discussion Draft states 
that the types of schemes that are marketed are generally not those for which a criminal penalty 
might be imposed: this ignores the fact that in those countries to which the European Convention 
on Human Rights applies – which is over half of the countries involved in the BEPS Project – 
the imposition of substantial, tax-geared penalties is treated as a criminal charge for convention 
purposes.  Alternatively, the Discussion Draft suggests that schemes which might result in a criminal 
penalty should be excluded from the duty to notify.  That seems a peculiar policy where there is a 
duty to notify schemes which are mildly aggressive and might not lead to criminal liability, but no duty 
to notify in circumstances where the scheme is most aggressive and a criminal penalty might be 
imposed.  Again, the Discussion Draft fails to consider the importance of balancing the protection of 
the individual with the protection of the interests of the state.  As in other matters, the OECD is weak 
on taxpayers’ rights.

What the reader may be asking is what all of this discussion of MDR has to do with BEPS.  That is 
a good question.  MDR is concerned with a whole range of marketed and aggressive tax avoidance 

“OECD or at least some members of the 
OECD, the UK being most notable have 
seen that the tsunami of BEPS can be 
an opportunity to push forward a much 
wider, anti-avoidance agenda.  This was 
seen last autumn in the proposals with 
regards to treaty shopping, which put 
forward suggestions that go way beyond 
any element of countering base erosion 
and profit shifting.  The same is true of this 
Discussion Draft on MDR.”
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schemes, and the type of advice that is being given to multi-nationals that lies behind BEPS is, in 
most countries, not within the scope of the disclosure regime.  The answer is that the OECD (or 
at least some members of the OECD, the UK being most notable) have seen that the tsunami of 
BEPS can be an opportunity to push forward a much wider, anti-avoidance agenda.  This was seen 
last autumn in the proposals with regards to treaty shopping, which put forward suggestions that 
go way beyond any element of countering base erosion and profit shifting.  The same is true of this 
Discussion Draft on MDR.  

There is only really one chapter in the Discussion Draft that actually deals with the central issues 
in BEPS, and that is chapter IV, dealing with “international tax schemes”. This chapter discusses 
possible modifications to the MDR to deal with such schemes.  It raises the interesting question why 
so few international schemes have been disclosed under existing disclosure regimes implemented 
by countries.  One of the answers, which is not really tackled in the Discussion Draft, is that many 
of the schemes arise from a mismatch between the normal, correctly-applied rules operating in two 
different countries.  In neither country can it be said that there is really an avoidance of tax since the 
normal tax rules are applied.  However, overall, there is a tax advantageous result.  Even with the 
modifications, it would be doubtful if the MDR proposed would correctly identify these issues. 

The two Discussion Drafts issued at the end of March and beginning of April are interesting exercises 
in summarising existing experience.  Whether they really provide any solutions to BEPS remains to 
be seen.  

Speaking on the fringes of the world 
Economic Forum in January, 2015 
Taoiseach Enda Kenny said “The fact 
that we are participating fully and 
upfront with the OECD in terms of 
the BEPS analysis means that they 
know that Ireland is a leader and has 
absolutely nothing to hide here.”
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February 10, 2015 – During a G20 Finance Ministers meeting on 9-10 February in Istanbul, Turkey, 
OECD Secretary General Angel Gurría presented a Report setting out the most recent advances in the 
BEPS Project as well as OECD’s work to support developing countries in establishing a stronger basis to 
finance development through the tax system. He highlighted the progress made in respect of:

� Submission of a draft mandate to start the negotiation of a multilateral convention to amend the 
existing 3000 bilateral tax treaties.

� Work on implementation of the agreement reached in Brisbane on patent boxes (known as the 
“nexus approach”) to be done in the next 6 months.

� Implementation guidance on CbC reporting.

He also stated that 62 countries are now participating in the BEPS Project, “which includes since January 
an additional group of 14 developing countries representing a regional balance. This is a historic move, 
and is a decisive response to your call to ensure that developing countries are more deeply engaged in 
the reform of the international tax rules, with their needs to be reflected in the BEPS outcomes.”

February 11, 2015 - OECD published comments received from interested parties on the discussion draft 
on Action Plan 4 (Interest Deductions and other Financial Payments) which was published on 18.12.2014.

February 12, 2015 - Senior members from OECD's Centre for Tax Policy and Administration (CTPA) 
conducted the sixth webcast on the BEPS Project. Discussions primarily focussed on implementation 
guidelines for CbC reporting, development of the multilateral instrument, agreement on treatment of 
patent boxes and engagement with developing countries. They provided a progress report of the 2015 
Deliverables to date concerning Action Plan 8-10 on risk, recharacterization and special measures, VAT 
guidelines on B2C supplies and Action Plan 14 on dispute resolution.

February 24, 2015 – OECD published comments received from interested parties on the discussion 
drafts of two new elements of the OECD International VAT/GST Guidelines, relating to the place of 
taxation of business-to-consumer supplies and provisions to support the application of the Guidelines in 
practice, which were published on 18.12.2014.

March 13, 2015 - New Zealand's Minister of Revenue, Todd McClay, announced the Government's tax 
policy work program for the year 2015-2016, which includes key international tax reforms aimed primarily 
at countering BEPS practices. The Government intends to focus on various areas of reforms, including 
consideration of changes to rules concerning hybrid instruments/entities and interest limitation in view of 
the recommendations in these areas from the BEPS project.

March 16-17, 2015 – Based on the outcomes of the regional network meetings, delegates from over 
90 jurisdictions and more than 240 tax officials discussed solutions to end BEPS practices at the Global 
Forum on Transfer Pricing. During this meeting, the experience of delegates and the practical impact of 
the current BEPS work on Transfer Pricing took centre stage. Pascal Saint-Amans, Director of OECD's 
CTPA welcomed developing countries as participants in the BEPS Project. The Co-Chairs applauded the 
G20 mandate to the OECD and other international and regional organisations to work together to develop 
toolkits to support the practical implementation of the BEPS measures and the other priority issues for 
developing countries.

This section provides brief news updates on BEPS from 
around the world, during the last couple of months.
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Regional Network Meetings held pursuant to the release of the Strategy for Deepening 

Developing Country Engagement in the BEPS Project in November 2014

February 12-13, 
2015

The Asia-Pacific Regional Network on BEPS held its meeting in Seoul. Over 
50 senior tax officials from 21 jurisdictions and international organisations 
participated in the event, which was hosted by the Korean Policy Centre (Tax 
Programme).

February 27, 
2015

French-speaking countries met in Libreville, Gabon. Over 40 tax officials 
from 13 countries, as well as representatives from regional and international 
organisations, attended the event which was hosted by the Gabonese revenue 
authority and jointly organised by the Centre de rencontre des administrations 
fiscales (CREDAF) and the OECD.

February 26-27, 
2015

The Latin America and the Caribbean Regional Network on BEPS held its 
meeting in Lima. 89 senior tax officials from 14 jurisdictions and 7 international 
organisations participated in the event, which was hosted by SUNAT.

March 5-6, 2015 Following the above meetings, a regional network meeting in Eurasia was held 
in Ankara, Turkey. 20 senior tax officials from 6 jurisdictions participated in the 
event, which was hosted by the OECD Muiltilateral Tax Center in Ankara.

In all these meetings, business and civil society representatives participated in selected 
parts of the meeting and provided their regional perspectives on the BEPS Project. The 
main topics of discussion were the base erosion issues which have specific relevance for 
the region and the development of toolkits in order to implement the measures designed to 
tackle BEPS.

March 18, 2015 - The European Commission presented a package of transparency measures aimed 
at tackling corporate tax avoidance and harmful tax competition within the EU. OECD issued a press 
release stating that the package is fully in line with the work carried out in the OECD/G20 BEPS Project 
and reflects the long-standing co-operation with the EU on these matters.

March 31, 2015 – OECD released a discussion draft on Action Plan 12 – Mandatory Disclosure Rules. 
The draft sets out recommendations for a modular design of a mandatory disclosure regime including 
recommendations on rules designed to capture international tax schemes. The deadline for submitting 
public comments on the same is 30.04.2015.

April 03, 2015 – OECD released a discussion draft on Action Plan 3 – Strengthening CFC Rules. The 
draft considers all the constituent elements of CFC rules and breaks them down into the “building blocks” 
that are necessary for effective CFC rules. It also identifies specific questions where input is required in 
order to advance the work on CFC rules. The deadline for submitting public comments on the same is 
01.05.2015.

April 16, 2015 – OECD released discussion draft on Action 11 (Improving the analysis of BEPS) of 
the BEPS Action Plan. Action 11 focuses on improving BEPS data availability and analysis. It also is 
expected to provide monitoring the implementation of the Action Plan and to evaluate the effectiveness 
and economic impact of actions to address BEPS on an ongoing basis.

ISSUE 1 RECAP: Just in case you missed the inaugural edition of our special newsletter, which featured an 
exclusive interview with OECD Tax Policy Director Pascal Saint-Amans as also our dissection of Action Plans 
8 & 13, click here.

ISSUE 2 RECAP: Dissecting Action Plan 6, Face to Face with Dr. Jeffrey Owens and 'Counter View' from 
Christian Kaiser of Siemens, click here.

ISSUE 3 RECAP: Dissecting Draft OECD guidelines on place of taxation for B2B supplies of services and 
intangibles, Face to Face with Former VP, Shell International B.V. Theo Keijzer, Expert Gaze by Carol P. Tello, 
click here.
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http://www.taxsutra.com/sites/taxsutra.com/files/microsite/judgement/Final%20for%20release%20Taxsutra%20e-Journal%20Issue%202%20LR.pdf
http://www.taxsutra.com/sites/taxsutra.com/files/microsite/judgement/Taxsutra%20e-Journal%20Issue%203%20revised.pdf
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